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Editorial 


ANNUAL CONVENTION AT TAMPA APRIL 6th and 7th 


In this isue we are publishing the program of the annual convention of the Florida State Bar As- 
sociation to be held at Tampa on April 6th and 7th, 1928 At this meeting the Association will have the 
pleasure of hearing addresses from three distinguished members of the bar from other states, James M. 
Beck, J. Hamilton Lewis and Robert N. Miller. 

Mr. Beck is one of the best known lawyers in the country. He has served as Assistant Attorney 
General of the United States and later as Solicitor General, and is the author of several books, including 
a work on the Constitution. 

Mr. Lewis is a former United States Senator from Illinois, and has, for many years, been well known 
as a lawyer and public speaker. He is the author of books on various topics, including Election Laws, the Con- 
stitution, a History of International Law, as well as the best known text book on Removal of Cases. 

Mr. Miller is a member of the firm of Miller & Chevalier, with offices in Washington, and other 
cities, and is one of the leading experts on Tax Laws and Practice. He was formerly solicitor of the Interna! 
Revenue Bureau. 

The Executive Council of the State Bar Association is to be congratulated on the program which 
has been arranged. A real privilege is extended to the members of the Association to hear the addresses of 
these distinguished lawyers. It is hoped that the number of members of the Florida Bar Association who 


_attend the meeting at Tampa will break all records, and that this will be the most successful meeting which 
the association has yet had. 


A NEW CONSTITUTION FOR THE ASSOCIATION 


In this issue is reprinted the proposed new Constitution and By-Laws of the Florida State Bar As- 
sociation. The question of whether this new Constitution should be adopted will be brought before the as- 
sociation at the annual meeting in Tampa. 


The Executive Council has given the matter careful consideration and recommends the new Con- 
stitution and By-Laws to the members of the Asssociation for adoption. 
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FLORIDA STATE BAR ASSOCIATION 
ANNUAL CONVENTION AT TAMPA APRIL 6th and 7th. 


The President of the Association wishes to announce that the Executive Council has arranged the 
following program for the business session of the Association at the annual convention to be held at Tampa. 


STATE BAR ASSOCIATION PROGRAM 
TAMPA, APRIL 6th AND 7th, 1928. 


FIRST DAY 
Friday, April 6th 
9:30 A. M. 

ADDRESSES OF WELCOME 
HON. HERBERT S8. PHILLIPS, 
President Hillboro County Bar Association 
HON. D. B. McKAY, 

Mayor, City of Tampa. 

RESPONSE ON BEHALF OF THE ASSOCIATION 
HON. ROBERT H. ANDERSON, 
Jacksonville Bar 
REPORTS OF SECRETARY, TREASURER AND 
COMMITTEES. 

ADDRESS 
HON. JAMES M. BECK, 
Philadelphia Bar 
12:30 P. M.—Adjournment 


2:00 P. M. 
ADDRESS 
HON. ROBERT N. MILLER, 
Washington Bar 
UNFINISHED BUSINESS. 
3:30 P. M.—Adjournment. 


SECOND DAY 
Saturday, April 7th. 

9:30 A. M. 

PRESIDENT’S REPORT. 
ADDRESS 

HON. WILLIAM H. ELLIS, 

Chief Justice of the Supreme Court of Florida. 
UNFINISHED BUSINESS. 
12:30 P. Mi—Adjournment. 


1:30 P. M. 
ADDRESS 
HON. J. HAMILTON LEWIS, 
Chicago Bar. 
UNFINISHED BUSINESS 
3:30 P. M.—Adjournment. 
PILGRIMAGE: Auto Ride over Gandy Bridge . 


7:30 P. M@—SMOKER 
ELECTION OF OFFICERS 


RESOLUTIONS 
Adjournment. 


The entertainment of the members of the State Bar 
Association who attend the convention is in the hands 
of a committee of the Hillsborough County Bar Asso- 
ciation, the members of the committee being as fol- 
lows: 

A. G. Turner, Chairman, 

W. F. Haines, 

O. K. Reaves, 

Jas. W. Morris, 

Royle Campbell, 

We are advised that the following entertainment 
program has been arranged. 


ENTERTAINMENT PROGRAM 
Friday, April 6th. 
3:30 P. M. 
GOLF 
Forest Hills Country Club. 


8:00 P. M. 
BANQUET 


Saturday, April 7th. 
3:30 P. M. 
PILGRIMAGE FOR LADIES AND MEN. 


SPECIAL PROGRAM FOR LADIES. 
Friday, April 6th. 
2:00 P. M. 
BRIDGE AND TEA, Forest Hills Country Club. 


Saturday, April 7th. 
3:30 P. M. 
PILGRIMAGE: Auto Ride over Gandy Bridge. 

HEADQUARTERS FOR STATE BAR ASSOCIA- 
TION will be established at the historic Tampa Bay 
Hotel. 

The members of the association will receive at an 
early date information with reference to hotel rates 
and manner in which reservations should be made. 
Any member of the association desiring further infor- 
mation is urged to communicate with the Chairman of 
the Committee of the Hillsborough County Bar As- 
socation in charge of local arrangements at Tampa. 


he 
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THE EXECUTIVE COUNCIL RECOMMENDS NEW 
CONSTITUTION AND BY LAWS 


The Executive Council of the Bar Association 
has approved the proposed new Constitution and By- 
Laws. The question of whether this new Constitu- 
tion should be adopted will be submitted to the mem- 
bers of the Association at the meeting to be held in 
Tampa in April. In order that all of the members of 
the association might be fully advised, the Council has 
requested the Law Journal to publish the proposed 
constitution and bylaws and ask each member of the 
association to give the same his careful consideration. 
The proposed Constitution and By-Laws as approved 
by the Executive Council are as follows: 

CONSTITUTION AND BY-LAWS 
OF 
THE FLORIDA STATE BAR ASSOCIATION 
CONSTITUTION 
ARTICLE I. 
NAME 

This Association shall be known as “The Florida 

State Bar Association”. 
OBJECT II. 
OBJECT. 

The object of this Association shall be to advance 
the science of jurisprudence, to promote reform in the 
law, to facilitate the administration of justice, to up- 
hold the standard of integrity, honor and courtesy in 
the legal profession, to encourage legal education and 
to cultivate cordial intercourse among the members 
of the Bar of the State of Florida. 


ARTICLE III. 
MEMBERSHIP. 

The members of the legal profession of the State of 
Florida who upon the adoption of this Constitution 
appear upon the records of this Association as mem- 
bers thereof are hereby declared to be memebers of 
this association. 

Any other white person who has been a member 
of the Bar of Florida, in good standing, for not less 
than six months immediately prior to the date of his 
application for membership, may become a member 
of this Association upon nomination by two members 
of the Association in good standing upon vote of the 
Association in Convention assembled, or upon vote of 
the Executive Council. 

ARTICLE IV. 
ELECTION OF MEMBERS. 

(a) Applications for membership must be in writ- 
ing and addressed to the President of the Association. 
The applications shall state the name of the applicant, 
the date of his admission to the Bar of Florida, his 
present address, and such particulars as shall best 
make known his character and professional status. 
Each application for membership shall bear the recom- 


mendation of at least two members of the Association 
in good standing. No rejected applicant for member- 
ship shall be again proposed for membership unti] 
after the expiration of two years. Each application 
shall be accompanied by a deposit to cover dues pay- 
able by the applicant for the current fiscal year. The 
President shall at once refer each application to the 
Committee on Membership, which shall thereupon 
examine the same and report, with its recommenda- 
tions, to the Association at its next annual meeting, 
or to the next meeting of the Executive Council, which- 
ever occurs first. The members of the Association or 
of the Executive Council, at such meeting, shall there- 
upon vote on said application. Such vote may be either 
by ballot or vive voce. When applications are referred 
to an annual meeting of the Association one negative 
vote in every five shall defeat an election. When re- 
ferred to a meeting of the Eexcutive Council one vote 
in the negative shall defeat an election. 

(b) Persons of distinction who are members of the 
Bar of another state or country, but not members of 
the Bar of Florida, may, without formal nomination or 
certification, be elected by the Association in Conven- 
tion assembled as honorary members of the Associa- 
tion. Honorary members shall be entitled to the priv- 
ileges of the floor during meeting, but shall not be en- 
titled to vote, and they shall pay no dues. 

ARTICLE V. 
OFFICERS. 

The officers of the Association shall be a President, 
one Vice President from each judicial circuit repre- 
sented by membership in the Association, a Secretary 
and a Treasurer. All officers shall be elected at the 
annual meeting and shall hold their offices until the 
adjournment of the next annual meeting of the Asso- 
ciation and until their successors are elected. The 
same person shall not be elected President for two 
successive years. A majority of the votes cast at 
such annual meeting shall be necessary to the election 
of officers and such vote shall in all cases be by ballot. 

ARTICLE VI. 
EXECUTIVE COUNCIL. 

(a) There shall be an Executive Council of the 
Association, to be composed of the President, the last 
retiring President, the Secretary and Treasurer, and 
three other members to be elected at each annual meet- 
ing. The members of the Executive Council shall hold 
their offices for one year from the date of their elec- 
tion and until their successors are elected. 

(b) The President, and in his absence the last re- 
tiring President, shall be the Chairman of the Council. 

(c) The Council shall have full power and author- 
ity in the interval between meetings of the Associa- 
tion to do all acts and to perform all functions which 
the Association itself might do or perform, except that 
it shall have no nower to amend the Constitution or 
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By-Laws, nor to expel members from the Association. 
(d) The Executive Council shall manage the busi- 
ness and affairs of the Association subject to the pro- 


visions of the Constitution and By-Laws, and shall be 


vested with the title to all its property as trustees 
thereof, until the Association shall be incorporated, 
and if incorporated shall have power to accept the act 
of incorporation for and on behalf of the corporation 
and all its members, and shall prepare and propose 
such By-Laws for the Association, in addition to those 
adopted by it at its first session, as said committee 
shall deem expedient which when adopted by any an- 
nual meeting of this Association, shall become part of 
the By-Laws of the same. 

ARTICLE VII. 

COMMITTEES. 

The following committeees shall be appointed an- 
nually by the President, each to consist of five mem- 
bers, and to serve for the year ensuing, unless other- 
wise specifically indicated herein: 

(a) A Committee on Membership. 

(b) A Committee on Judicial Administration and 

Legal Reform. 

(c) A Committee on Legal Educational and Ad- 
mission to the Bar. 

(d) A Committee on Professional 
Grievances. 

(e) A Committee on American Citizenship. 

(f) A Committee on Noteworthy Changes in Sta- 
tute Law. 

(¢g) A Committee on Legislation. 

(h) A Committee on Memorials. 

(i) A Committee on Criminal Law and Criminal 
Procedure. 

(j) A Committee on Judicial Selection, to be com- 
posed of nine members, two of wnom shall be 
appointed from each Congressional District 
and one from the State at Large. The mem- 
bers of said Committee and, in case of vacancy, 
their successors, shall be appointed by the 
President by and with the consent of the Exe- 
cutive Council. 

(k) A Committee on Publications, to serve for one, 
two, three, four and five years, respectively, 
beginning with the members appointed in the 
year 1928 and thereafter the term of appoint- 
ment, except to fill vacancies by death or resig- 
nations, shall be for the period of five years. 

A majority of the members of any committee pres- 
ent at a meeting thereof shall constitute a quorum for 
the transaction of business. 

At each annual meeting each committee shall re- 
port, in writing, a summary of its proceedings since the 
last annual report, together with any suggestions deem- 


ed suitable and pertinent to its powers, duties or busi- 
ness, 


Ethics and 


The President shall designate one of the members 
of each committee to be chairman thereof, and the Sec- 
retary or Assistant Secretary shall be ex officio Secre- 
tary of each committee. 

The committees shall perform the following func- 
tions: 

(a) Committee on Membership: It shall be the duty 
of this committee to examine into the qualifications 
of every person proposed to the President for admis- 
sion as a member of this Association, and to report 
thereon, with recommendations, to the next annual 
meeting of this Association, or the next meeting of the 
Executive Council, whichever occurs first. The pro- 
ceedings of this committee shall be deemed confiden- 
tial and shall be kept secret, except so far as the re- 
port or recommendations of the same shall be nec- 
essarily and officially made to the Association or the 
Executive Council. 

(b) Committee on Judicial Administration and 
Legal Reform: It shall be the duty of this committee 
to take notice of all proposed changes of the law and to 
consider and report to this Association such amend- 
ments of the statute law of the State as in its opinion 
should be adopted, and also to observe the practical 
working of the judicial system of the State and to 
recommend by written or printed report, from time to 
time, any changes which in its judgment should be 
made therein. 

(c) Committee on Legal Education and Admission 
to the Bar: It shall be the duty of this committee to 
examine and report upon any proposed changes in the 
system of legal education and to make suggestions per- 
tinent thereto, and to examine the practical workings 
of the laws now or hereafter in force in this State 
with regard to the admission of members of the Bar 
to practice in this State, and to make such suggestions 
in relation to the same as the committee shall deem 
advisable. 

(d) Committee on Professional Ethics and Griev- 
ances: This committee shall (a) express its opinion 
in writing concerning proper professional conduct when 
consulted by members of the Association or by officers 
or committees of this Association or of local Bar Asso- 
ciations. Such expressions of opinion shall only be 
made after a consideration thereof by the members of 
the committee and approval by at least a majority of 
the committee; (b) to hear in meeting of the commit- 
tee upon its own motion or upon complaint preferred 
charges of misconduct against any member of this As- 
sociation; (c) to adopt such rules as it may deem de- 
sirable concerning the methods and procedure to be 
used in expressing opinions, in making investigations, 
in the hearing of complaints and taking of testimony. 
Such rules shall not become effective until approved 
by the Executive Council, and in all cases of complaints 
against members of the Association shall provide for 
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the givirig of a hearing to the accused with reasonable 
opportunity to him to submit evidence and argument 
in defense. 

(e) Committee on American Citizenship: 
be the duty of this committee to instill in the people of 
Florida a proper appreciation of the privileges, as well 
as the duties, of American citizens, and to take steps 
to disseminate among the citizens of this State a know- 
ledge of the history and theory of the constitutional 
government of the United States and a respect for the 
Constitution. 


(f) Committee on Noteworthy Changes in Statute 
Law: This committee shall report annually to the As- 
sociation the noteworthy changes in the statute law of 
the State. 


(g) Committee on Legislation: It shall be the duty 
of this committee to advocate by all proper and ethical 
means the adoption of the recommendations of the As- 
sociation with respect to the enactment or repeal of 
legislation. 

(h) Committee on Memorials: It shall be the duty 
of this committee to prepare and present at each an- 
~ nual meeting of the Association a list of the members 


of the Association who have died during the preceding 
year. 


(i) Committee on Criminal Law and Criminal Pro- 
cedure: It shall be the duty of this committee to ex- 
amine and report upon needed changes in the criminal 
law and criminal procedure of the State of the State 
and to observe the practical workings of the criminal 
courts and the administration of the criminal law in the 
State and to report thereon with its recommendations 
and suggestions. 

(j) Committee on Judicial Selection: The powers 
and duties of said committee shall be limited to in- 
quiry into the fitness, and it may make criticisms and 
recommendations, of any applicant for appointment, 
or proposed appointee, to the Bench of any Court of 
Record having jurisdiction of matters arising within 
the State of Florida. The deliberations of said com- 
mittee shall be deemed confidential. No member of 
this committee shall hold any other office in this As- 
sociation while a member of such committee. 

(k) Committee on Publication: This committee 
shall have, subject to the control of the Executive 
‘Council, jurisdiction over all publications of the Asso- 
ciation, including the publication of a journal by the 
Association. 

ARTICLE VIII. 
THE PRESIDENT. 

The President, or in his absence the Vice President 
senior in age who is present, shall preside at all meet- 
ings of the Association. The President shall deliver an 


address at the opening of the annual meeting after his 
election. 


It shall | 


ARTICLE IX. 
THE SECRETARY. 

The Secretary shall keep all records and conduct 
the correspondence of the Association and perform the 
usual duties of such office. 

ARTICLE X. 
THE TREASURER. 

The Treasurer shall collect, and by order of the 
Executive Council disburse, all funds of the Associa- 
tion, keep regular accounts which at all times shall be 
open to the inspection of any member of the Executive 
Council, and shall make annual reports of all of the 
same to this Association. The Treasurer shall give 
bond in such sum as the Executive Council shall de- 
cide; the cost of suretyship to be paid by the Associa- 
tion. All funds of the Association shall be deposited 
in its name, in such banks or other financial institu- 
tions as the Executive Council shall select. 

ARTICLE XI. 
DUES. 

Each member shall pay to the Treasurer annually 
the sum of Seven Dollars Fifty Cents ($7.50), which 
sum shall include dues and cost of subscription to the 
Journal of the Association, the subscription price of 
which to members shall be fixed by the Executive 
Council from time to time. The annual reports of the 
Association shall be furnished to the members without 
charge. All other publications of the Association shal! 
be issued upon such terms and conditions as the Com- 
mittee on Publications, subject to the control of the 
Executive Council, shall provide. No person shall be 
in good standing or qualified to exercise any privileve 
of membership who is in default. Dues of the Asso- 
ciation shall become due and payable immediately upon 
the final adjournment of the annual meeting, but not 
later than May Ist, in each year; provided, however, 
that if any person shall become a member of the Asso- 
ciation more than six months after the annual meet- 
ing in any year he shall pay only the sum of Three Do!- 
lars Seventy-five Cents ($3.75), which shall cover his 
dues and subscription to the Journal of the Association 
for the remainder of the current fiscal year. 

ARTICLE XII. 
EXPULSIONS. 

A member of the Association guilty of unprofes- 
sional conduct may be expelled by such method of pro- 
cedure as may be prescribed by the By-Laws. 

ARTICLES XIII. 
ANNUAL MEETINGS. 

This Association shall meet annually at such time 
and place as the Executive Council may select and at 
such other times and places as may be provided by the 
By-Laws. Those present at any such meeting shall 


constitute a quorum, but no special meeting shall be 
held unless twenty-five members of the Association 
shall be present. 
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ARTICLE XIV. 
VACANCIES. 

The President shall fill by appointment for the un- 
expired term all vacancies in offices and on committees 
which shall occur during the year, except as otherwise 
provided herein. 

ARTICLE XV. 
AMENDMENTS 

This Constitution may be altered or amended at 
any annual meeting of the Association on recommen- 
dation of the Executive Council by a vote of a majority 
of the members present, or without such recommenda- 
tion by a vote of two-thirds of the members present. 

BY-LAWS 
ARTICLE I. 
MEETINGS OF ASSOCIATION 

Prior to each annual meeting the Executive Council 
shall formulate a program for such meeting. After 
the adoption of such program by the Executive Council 
it shall be deemed the order of business for the meeting 
and shall not be varied except by unanimous consent of 
the members present. 

ARTICLE II. 
REPORTS OF THE COMMITTEES. 

All reports of committees shall be presented in 

printed or typewritten form. 
ARTICLE III. 
PROCEDURE. 

(a) No person shall speak more than ten minutes 
at a time or more than twice on one subject, except as 
indicated on the formal pragram prepared by the Exe- 
cutive Council. 

(b) Every resolution shall be in writing and unless 
of a formal character or presented by a committee shall 
be referred by the Chair on presentation, without de- 
bate, to an appropriate committee for consideration and 
report. No resolution which is neither favorably re- 
ported by a committee nor adopted by the Association 
shall be published in the proceedings of the meetings. 

(c) No legislation shall be recommended, approved 
or disapproved by the Association unless there has been 
a report of a committee thereon and unless such action 
be taken by a vote of a majority of the members pres- 
ent at a meeting. 

(d) No resolution complimentary to an officer or 
member for any service performed, paper read or ad- 
dress delivered, shall be considered by the Association. 

(e) No matter shall be discussed in any meeting of 
the Association except such matters as are within the 
objects of the Association as stated in its Constitution. 


ARTICLE IV. 
PRIVILEGES OF THE FLOOR. 

Members of the Bar of any foreign country or of 
any state, district or territory, who are not members 
of the Association may be admitted to the privileges 
of the floor at any meeting of the Association. 


ARTICLE V. 
BOOKS AND PAPERS OF THE ASSOCIATION. 

All papers, addresses and reports read before the 
Association or submitted to it shall be lodged with the 
Secretary and become the property of the Association, 
and shall not be published unless by the express di- 
rection of the Executive Council. 

ARTICLE VI. 
OFFICERS AND COMMITTEES. 

(a) The term of office of all officers elected at any 
annual meeting shall commence at the adjournment of 
such meeting. 

(b) Upon recommendation of the Executive Coun- 
cil the President may appoint special committees be- 
tween meetings. 

(c) Committees shall meet at such time and place 
as may be designated by the Chairman thereof; pro- 
vided that the President of the Association shall have 
the power to convene a meeting of any standing or 
special committee. 

ARTICLE VII. 
TREASURER’S REPORT. 

The report of the Treasurer shall be examined and 
audited annually by a committee to be appointed by 
the President. 

ARTICLE VIII. 
EXECUTIVE COUNCIL. 

The Executive Council shall meet at such time and 
place as shall be designated by the President of the As- 
sociation, or in the event of his absence from the State, 
sickness, or disability, upon the call of any two mem- 
bers of the Council. The Secretary shall be ex officio 
Secretary of the Executive Council. 


ARTICLE IX. 
SPECIAL MEETINGS. 

Special meetings of this Association, upon thirty 
(30) days’ notice thereof to the members, may be call- 
ed by the Secretary upon request of the Executive 
Council whenever in its judgment the business to be 
attended to shall be of sufficient exigency or impor- 
tance to justify such call. 

ARTICLE X. 
DUES 

If any member shall fail to pay his annual dues for 
ninety (90) days after the same become due it shall be 
the duty of the Treasurer to notify him by mail of his 
default, and upon his failure to pay such dues within 
sixty (60) days thereafter the same shall be reported to 
the Executive Council, and it may without further 
notice cause the name of such member to be stricken 
from the rolls. 


ARTICLE XI. 
WITHDRAWALS. 
Any member of the Association may withdraw 
from the same upon full payment of all dues, upon 
notice to that effect in writing transmitted to the Sec- 
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retary and by him referred to the Executive Council 
and approved by said Council, or the Chairman therof, 
unless at such time there shall be pending against the 
said member a complaint of unprofessional conduct. 
ARTICLE XII. 
COMPLAINTS AND GRIEVANCES. 

(a) Whenever it shall be made to appear to the 
Committee on Professional Ethics and Grievances by 
complaint, in writing, that any member of the Associa- 
tion has been guilty of unprofessional conduct, or upon 
the motion of the Committee itself, such matter shall 
be investigated by the Committee. If a complaint shall 
be filed, as aforesaid, against any member of the Asso- 
ciation a copy thereof shall immediately be transmitted 
to such member and an opportunity for a hearing 
by him in person or by counsel, as he may desire, shall 
be allowed. If the Committee of its own motion shall 
undertake to investigate the professional conduct of 
any member of the Association no report shall be made 
of such investigation unless the committee, or some 
member thereof, shall file formal charges against such 
member, whereupon a copy thereof shall be transmit- 
ted to him and an opportunity for a hearing afforded, 
as hereinabove provided. 

(b) If upon any charge of unprofessional conduct, 
as aforesaid, a member of this Association shall be 
found guilty by the Committee on Professional Ethics 
and Grievances such committee shall file its report, in 
writing, with the Secretary of the Association and 
shall transmit a signed copy thereof, including all testi- 
mony taken by the committee, to the Circuit Judge of 
the Circuit in which the accused member resides and a 
like copy shall be transmitted to the State’s Attorney 
of such Circuit. 

(c) Upon the request of the Committee on Profes- 
sional Ethics and Grievances, and subject to the ap- 
proval of the Executive Council both as to the exercise 
of the power herein granted and the person or persons 
to be appointed, the President of the Association after 
the institution by the proper State authorities in any 
of the courts of this State of proceedings to disbar a 
member of this Association shall appoint one or more 
members of this Association, in good standing, to co- 
operate with the State’s Attorney, or other proper 
State officer representing the State in such proceeding. 

(d) Upon the disbarment or suspension of any 
member of this Association he shall automatically 
cease to be a member of this Association. 

ARTICLE XIII. 
PARLIAMENTARY PRACTICE. 

Except as herein otherwise provided, all proceed- 
ings at annual meetings of the Association shall be in 
accordance with “Roberts’ Rules of Order’. 


ARTICLE XIV. 
AMENDMENTS. 
These By-Laws may be altered or amended at any 


annual meeting on recommendation of the Executive 
Council by a vote of a majority of the members present, 
or without such recommendation by a vote of two- 
thirds of the members present. 


CONFERENCE OF DELEGATES OF LOCAL BAR 
ASSOCIATIONS. 

At the organization meeting of the Conference of 
Delegates of Local Bar Associations in Jacksonville, 
Thursday, April 7th, 1927, a committee was appointed 
to draw a constitution and bylaws for consideration at 
the next succeeding conference. The President of the 
State Bar Association, who is ex officio chairman of 
the conference of delegates, requests each local bar 
association to proceed immediately to appoint dele- 
gates to attend the next conference to be held in Tampa 
on Thursday, April 5th, 1928, the day prior to the an- 
nual meeting of the State Bar Association. Ed. R. 
Bentley, Esq., Marble Arcade Building, Lakeland, is 
Secretary of the conference. All local bar assiciations 
are urged to communicate with him immediately, ad- 
vising him the names of the delegates elected or ap- 
pointed to attend the 1928 conference. The President 
of the Association will address a formal call for the 
conference to the several bar associations at an early 
date. In the meantime local associations should not 
delay the naming of delegates. 


ASSOCIATION MEMBERSHIP 
CAMPAIGN. 

We desire to call to the attention of the 
members of the Florida State Bar Association 
the membership campaign recently inaugurated to in- 
crease the membership of the American Bar Associa- 
tion. A State director of this campaign has been «ap- 
pointed in each state. The State director for Florida 
is W. I. Evans, Past President of the Florida State 
Bar Association.. The February issue of the American 
Bar Association Journal contains the following article 
describing the campaign: 

With the announcement of the names of State 
Directors for the Semi-Centennial Membership Cam- 
paign, which appears in this issue, the most important 
detail of the Membership Committee’s organization 
for the work is completed. These diresctors will co- 
operate with that Committee in carrying the argu- 
ments in favor of joining the American Bar Associa- 
tion to the Bar of their own States, and it is expected 
that as a result of their efforts the membership of the 
organization will be greatly increased. A total mem- 
bership of 35,000 by the time of the Semi-Centennial 
celebration in Seattle the latter part of July has been 
suggested as a reasonable and satisfactory goal which 
may well be reached. Following is a list of State Di- 
rectors: 


AMERICAN BAR 


. 
N 
! 
AS 


STATE STATE DIRECTOR CITY 
Alabama Valentine Nesbit Birmingham 
Alaska _..............R. E. Robertson _....... Juneau 
Arkansas... RK. Wiley Bittle Rock 
Canal Zone G. H. Martin Ancon 
Kenaz Huffman Denver 
Harrison Hewitt -.New Haven 
Delaware... Charles F. Curley —-- Wilmington 
Dist. of Columbia —John Lewis Smith Washington 
Georgia E. Ryals ------ Macon 
Hawaii _....----------A, G. M. Robertson Honolulu 
E. A. Zimmerman Chicago 
Earl B. Barnes Kokomo 
-—-Wesley Martin — .... Webster City 
Kentueky 2... Wm. Marshall Bullitt — Louisville 
Louisana Janvier Orleans 
Maine Augusta 
Maryland George L. Radcliffe Baltimore 
Masschusetts Stoughton Bell _.. Boston 
Michigan Bryon L. Ballard Lansing 
Minnesota = Jolin Minneapolis 
Mississippi L. Barrett Jones Jackson 
Missouri... Maurice H. Winger Kansas City 
Montana H. Hoover -Great Falls 
Nebraska -.....Charles E. Matson Lincoln 
Nevada _.......------John Bernard Foy -...- Reno 


New Hampshire --Conrad Snow Rochester 

New Jersey Wayne Dumont Paterson 

New Mexico Orie L. Phillips Albuquerque 
New Geo. W. Wanamaker Buffalo 

North Carolina William M. Hendren Winston-Salem 
North Dakota Jamestown 
Ohio. John A. Elden Cleveland 
James S. Twyford Oklahoma City 
Lawrence T. Harris Eugene 
Pennsylvania Edgar S. Richardson Reading 

Rhode Island James C. Collins Providence 
South Carolina M. Lumpkin Columbia 
South Dakota Tore Teigen Sioux Falls 
Tennease@: William P. Metcalf _._. Memphis 
Texas .....Palmer Hutcheson Houston 

Utah Wilson I. Snyder Salt Lake City 
Vermont Fred M. Butler Rutland 
Robert E. Peyton Jr.,. Richmond 
Washington Loren Grinstead Seattle 

West Virginia Clarence E. Martin _..Martinsburg 
Wisconsin) H. H. Smith New Richmond 
Wyoming 


Glenn’ Kinsley —.... Sheridan 


MEMBERSHIP IN AMERICAN BAR ASSOCIATION 
QUALIFICATIONS 


The constitution declares membership in good 
standing at the bar of any state during the last three 
years (part of which may have been spent in one state 
and part in another) a prerequisite to election. 


DUES 


Each member shall pay to the Association for dues 
six dollars for the period of each year from July first 
to June Thirtieth following, payable on July first of 
each year in advance, which sum shall include the cost 
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of subscription to the American Bar Association Jour- 
nal, which to members is $1.50 per year. 

A newly elected member shall pay in advance such 
dues pro rata for the balance of such year in which he 
is elected, computed on a quarterly basis, beginning 
with the quarter of the year in which his nomination 
or application for membership is made. 

Members receive the monthly “American Bar As- 
sociation Journal” and the printed annual reports of 
the Proceedings of the Association, constituting a valu- 
able year book of the profession in this country, in 
which their names are listed as members, both in the 
alphabetical list and in the list of members arranged 
by cities and towns in state. 


LIFE MEMBERSHIP 


Annual dues, at the option of any member, may be 
commuted by the payment of $100.00 at one time; and 
thereafter no further dues shall be payable by any 
such member. 


APPLICATION BLANKS 


Blank applications for membership in the Ameri- 
can Bar Association may be obtained by applying to 
Headquarters, 209 S. La Salle St., Chicago, to the 
State Directors, or to the following: 


MEMBERSHIP COMMITTEE 


Edward A. Zimmerman, Chairman, 11 So. LaSalle 
St., Chicago. 

Frank E. Curley, Southern Arizona Bldg., Tucson, 
Arizona. 

John Junell, First National-Soo Line Bldg., Minne- 
apolis, Minn. 

Valentine Nesbit, American Traders Bldg., Bir- 
mingham, Ala. 

Harrison Hewitt, 121 Church St., New Haven, 
Conn. 


FEBRUARY MEETING EAST VOLUSIA COUNTY 
BAR ASSOCIATION 


Hon. Glenn Terrill of the Supreme Court was the 
guest of the East Volusia County Bar Association in 
Daytona Beach at its regular monthly meeting on the 
17th of February, 1928, at which time he gave a very 
interesting and instructive address having to do with 
appellate pleading and practice. 

Other guests on this occasion were Hon. J. C. B. 
Koonce, Circuit Judge of the Sixteenth Judicial Cir- 
cuit; Hon. George W. Jackson, Circuit Judge of the 
Twenty-fifth Judicial Circuit; Hon. W. W. Wright, 
Circuit Judge of the Twenty-third Judicial Circuit, 
and Hon. M. G. Rowe of the Seventh Judicial Circuit 
and a member of the East Volusia County Bar Asso- 
ciation. 
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THE BUSINESS MAN’S RELATION TO THE LAW 


An address delivered before the faculty and students of the University of Florida, in the Chapel at Gaines- 
ville, under the auspices of the College of Commerce and Journalism, February 23, 1928. 


By JOHN P. STOKES 
of the Miami Bar. 


The law concerns every one, from birth ’til death, 
and, for some purposes, reaches out to one before 
he first sees the light of day; and the law provides 
for the devolution of one’s property while his mortal 
remains moulder in the clay. 


There cannot be a business transaction, a_per- 
sonal relation, a parcel of real or personal property, 
public or private, nor a human being, young or old, 
married or single, male or female, rich or poor, white 
or black, that is not constantly affected by the law. 


As one sleeps, as well as while one is awake, the 
law protects him and his property as far as human 
law can afford protection; not only by vouchsafing 
to him the right to legal protection by imposing obli- 
gations upon others to refrain from injuring him or 
his property, but also by providing sentinels who 
stand watch over him and his property by day and 
by night, and by furnishing the organiaztion and 
equipment by which to apprehend and punish the as- 
sailant and the trespasser, and to compensate one 
wrongfully injured in person, in reputation or in 
property. 

Time, space, religion and law confront every per- 
son when he embarks on life’s journey, and they are 
still with him when he “shuffles off this mortal coil.” 
After death comes eternity in a spiritual world and 
what of man that survives the grave must depend 
upon faith and hope for his future beyond the vale. 

The law is like poor relations—“it is always with 
us.” It is said the poor must be beloved of the Lord 
or He would not make so many of them. The law is 
not like the poor. The Lord certainly did not have any- 
thing to do with the making of some of our laws. He 
would have known better. 


In 1829 the territorial council of Florida declared 
that the common law of England, including all enact- 
ments of the British Parliament of a general nature, 
in force on July 4, 1776, and not inconsistent with fed- 
eral or territorial enactments, including the Constitu- 
tion of the United States, should be in force in Flor- 
ida. After Florida became a State, by the Act of Con- 
gress, approved March 3, 1845, the declaration of the 
territorial council was extended to include the Con- 
stitution of the State, and it is now true that the 
common law of England and the enactments of the 
British Parliament of a general nature, in force at the 
time of the Declaration of Independence, and not in- 


consistent with National or State constitutions and 


legislative enactments, are the basis of all law in Flor- 
ida. 

The common law of England and the enactments of 
the British Parliament down to the time of the Declar- 
ation of Independence include many customs of the 
English people, the precedents of the English couris, 
and the legislation of the British Parliament through 
many centuries. 


For generations the enactments of the National 
Congress, the regulations of the Executive Depart- 
ments and Bureaus of the Federal Government, the 
legislation by the states, the ordinances of councils 
and commissions of cities and towns and the promul- 
gations of state and local executive boards, together 
with tens of thousands of reported decisions of the 
Federal and State courts, have imposed upon the 
people a great mass of laws, which, when added to 
the common law and the enactments of the British 
Parliament in force in the various states, has pro- 
duced such a sum total of law in each state that it 
is difficult for the ordinary citizens to know what 
his rights and duties are, and when he is acting with- 
in the law, and how to avoid incurring penalties and 
forfeitures incident to the violation of law. Senator 
Reed of Missouri is authority for the statement that 
the American people stagger under the weight of 
20,000 Federal Statutes, 600,000 State laws, uncounted 
ordinances of cities, plus myriads of regulations pro- 
nounced by hundreds of boards and bureaus. In fact, 
it is often a serious problem for an experienced and 
careful lawyer to ferret out the controlling rule of law 
under a particular state of facts—even when he can 
find out what the facts are and to definitely advise a 
client as to his rights and duties. 


Because of the complexities of society, resulting 
from new inventions, changed conditions and improv- 
ed methods of transacting ever expanding business, 
the law is constantly increasing in scope and is all 
the while reducing the sphere in which the individual 
is free to act as he pleases. It seems, however, that 
we well could do without some of the laws that bur- 
den us, and it is quite likely that man would be hap- 
pier and just as moral as he is today. We can not 
longer speak of our Country as the one great free 
country of the earth. Some of the countries of Europe 
have, in recent years, progressed in the direction of 
freedom while we have retrogressed in the direction 


of restriction by law and governmental interference 
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with the citizen, in his business and in his personal 
habits. 

These enactments and promulgations cost tens of 
millions of dollars, to say nothing of the great ex- 
pense of administering them after they have been pre- 
scribed, and the sometimes disastrous results that 
follow their non-observance, often in ignorance of what 
the law is. 


Since man is required to conform to all the rules 
prescribed for his government and the penalties for 
failure to do so are often great—extending from a 
small fine to electrocution—the best advice I can give 
to anyone about to embark on a business enterprise 
or who is about to enter into an important contract 
or who is about to make a will, is to consult a lawyer, 
and, as far as possible, make certain that he is a fairly 
good one: and, above all things, one should select a 
lawyer who is trustworthy. There is a plethora of law- 
yers and there is not excuse for anyone being his 
own lawyer. One should never forget the old adage— 
“A man who is his own lawyer has a fool for a client.” 
The profession, in late years, has been more or less 
commercialized, but it is the duty of courts and res- 
ponsible members of the Bar to rid the profession of 
undesirables—those of our own rearing as well as 
those spewed upon us from elsewhere. Many flocked 
to Florida during the late and lamented “boom,” which 
brought to this State much driftwood that we well 
could have spared. Lawyers, as a class, do not, how- 
ever, deserve the criticism that is sometimes heaped 
upon them from some quarters. Professionally, the 
lawyers are as trustworthy and dependable as any 
other class of people. If this were not so, business 
could not go on, and conditions would indeed be cha- 
otic, because the lawyer is the confidant and the coun- 
sellor of the business man, and business is transacted 
upon faith and credit. Sometimes a lawyer is termed 
a crook when his greatest crime is neglect, and often 
a lawyer, like others, is the victim of misunderstand- 
ing. 

If it were not for credit, business would come to 
a standstill. The banker conducts his business almost 
wholly on credit. He trusts the man or the corporation 
to which he makes a loan of money, and he depends 
largely upon faith when he pays a check drawn by a 
depositor, because, in the nature of things the banker 
cannot personally observe the drawer when he affixes 
his signature to the check. If there were no credit, 
ships would not go to sea, because the owners could 
not depend upon the fidelity of the master or the crew, 
and insurance companies would not take risks on ves- 
sels and their cargoes; and, if insurance companies 
would not write policies to protect against fire, acci- 
dent, death and illness, men would not put their money 
in large ventures, construction of buildings and other 
works would largely be curtailed and employment re- 


duced to the minimum, and commerce and industry 
would never have developed to their present propor- 
tions; manufacturing, mining and_ transportation, 
without credit, would still be in primitive state. A 
government of the people—such as our own—rests 
upon faith in the people. It is assumed that the peo- 
ple have the intelligence, the capacity, and the willing- 
ness to govern themselves. 

The lawyer is the man who drafts the contracts, 
on the faith of which the business of the world is 
transacted. The lawyer writes the will of the testator 
who would provide, after his own protection has been 
removed by death, for his widow and his children. The 
advice of the lawyer is relied upon by every intelli- 
gent individual and by every aggregation of business 
men who embark on large enterprises. The lawyers 
are influential in Congress and in State legislatures 
and have much to do with the writing of laws. The 
lawyers sit, upon the benches of the courts throughout 
the country and interpret the laws. The President of 
the United States is a lawyer, and a number of the 
men who constitute his cabinet are lawyers, and the 
majority of the governors of the several states are 
lawyers. 

So that, in the last analysis, the lawyers are not 
only the counsellors of the people, but they have much 
to do with the enactment, the interpretation and the 
enforcement of laws. All this, of course, imposes upon 
the profession large responsibilities, and, if the laws 
are not what the people would have them be, or if 
the laws are not properly administered and enforced, 
the lawyers must share with the rest of the people 
the odium of failure. The lawyers are not, however, 
wholly responsible for all the laws that weigh upon 
us, nor for all the defects in existing laws, nor for 
the failure of the law to completely accomplish de- 
sirabe results in all cases and under all conditions. The 
lawyers are an insignificant numerical minority in 
every state and in every community, and it is num- 
bers that count in every election of public officials. And 
it must not be overlooked that it is the jurors who 
acquit guilty men, and lawyers do not sit on juries. 


It is impossible for everyone to be a lawyer, but 
there is no excuse for any intelligent person being 
without some knowledge of the fundamental prin- 
ciples of law and the theory under which it is made, 
administered and enforced. A book on elementary law, 
another on contracts, and a third on property can be 
purchased at small cost from any one of a number of 
booksellers; and, to adopt the slogan of the publish- 
ing house that markets Dr. Elliott’s five-foot shelf li- 
brary, “fifteen minutes a day” devoted to the study 
of three small books, would give anyone an insight 
into the fundamental principles of law, which would 
not only give the reader a broader outlook, and a bet- 
ter knowledge of his legal rights and duties, but would 
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teach him the necessity of caution, and perhaps save 
him much perturbation and some loss of money, which 
usually result from running counter to man-made 
rules of life and business. 


What has been said touches the subject, “The 
Business Man’s Relation to the Law.” It might, how- 
ever, more accurately be said to touch “The Law’s Re- 
lation to the Business Man.” I wish now to say some- 
thing which more nearly relates to the subject about 
which I have been asked to speak. 


Since, in this country, the people make constitu- 
tions and have the right and power to unmake them, 
and inasmuch as they elect the members of the law- 
making bodies, it is said that existing laws reflect 
the will of the people. Otherwise, we are told, the 
people would change the laws, because they have it in 
their power to do so. While this is the fundamental 
concept of our government, I believe it is only theor- 
etically true. In fact, many laws are enacted at the 
behest of a noisy and militant minority, who per- 
suade legislators that what the minority blatantly 
demands is precisely what the people wish. Sometimes 
propaganda, paid for and carried on by interested per- 
sons, results in the enactment of laws for the benefit 
of the few rather than for the good of the many. Lob- 
byists espouse “causes” and sometimes these “causes” 
have their origin in ulterior motives, and sometimes 
they are born of an “itch” bordering on intolerance 
to regulate other persons and, at other times, these 
“causes” find their only justification in a desire to 
provide jobs for idlers. Occasionally the public sends 
a delegation to appear before a committee of a leg- 
islative body to advocate the enactment of a proposed 
law, but usually, it is to protest against the enactment 
of a proposal that comes from some other source. I 
am constrained to say that, while it is theoretically 
true that existing laws reflect the wishes of the peo- 
ple, nevertheless, in practice, it is sometimes other- 
wise, because public officers are chosen by a small 
proportion of the people. It is not always the case that 
the conduct of those in office reflect the views of a 
majority of those who vote, because it is difficult for 
a majority of the voters to manifest their wishes on 
a particular subject. The personality of the candidate, 
perhaps prejudice against his opponent, sympathy, ig- 
norance, selfishness, geographical and sectional con- 
siderations, and the candidate’s professed views on one 
or another public question, may land a candidate in of- 
fice despite the fact that his attitude might not re- 
flect the wishes of the majority of voters on other 
public questions or even generally as to public affairs. 
Moreover, many people, who might qualify and vote, 
do not trouble themselves about elections. Usually 
they are a poor sort, and sometimes are the ones who 
protest loudest when something is done by a public 
officer that does not meet with their approval. Of 


those who do qualify to vote, many remain away from 
the polls on election day. Officers are chosen as a 
result of a majority of the votes actually cast, which 
is seldom a majority of those who might have vote: 
if they had taken the trouble to qualify and to vote: 
and the controlling majority at an election is always 
a comparatively insignificant part of the total popula- 
tion affected by the duties of the offices filled at the 
election. For example, at the general election, in 1924, 
in Florida, the choice of a majority of the voters for 
President of the United States was Honorable Johi 
W. Davis, the Democratic nominee, but the highesi 
number of votes cast for any of the Democratic can- 
didates for Presidential elector was only 62,083. Pres- 
ident Coolidge was the Republican candidate for the 
Presidency, and the highest number of votes cast for 
any of the Republican candidates for Presidential elec- 
tor was 30,633. Senator LaFollette’s highest elector 
received 8,625 votes. Eight Thousand votes were cast 
for other candidates. The total votes cast in Florida 
for President of the United States, in 1924, was 109.- 
154. The State census taken the following year gave 
Florida a total population of 1,263,549, of which 854.- 
585 were white people. The total vote for President, in 
1924, in Florida, was equivalent to about one-eighth of 
the white population of the State. 


This is a travesty on free government, and our 
government is free, even though, as a result of iv- 
norance, indifference and prejudice, and sometimes 
fanaticism, laws are enacted which some intelligen! 
and patriotic people believe wholly unnecessary anid 
uselessly curtail the comparatively narrow sphere in 
which a good citizen is permitted a choice of means 
and ends, but which do not mean anything to the law- 
less, who indulge their appetites and their disposi- 
tions without compunction. 


Our Government is free, because, under the Con- 
stitution and Statutes, every citizen who has reached 
maturity, and who has not proved himself or her- 
self unfit to be trusted with a voice in the Government 
by reason of conviction of crime, and who will take 
the trouble to register and pay poll taxes, is entitled 
to a voice, equally with every other citizen in the gov- 
ernment, in shaping its destinies, in moulding its 
policies, and in framing and enforcing the laws. The 
fact that many persons neglect the franchise, while 4 
cause for shame to them, is not the fault of the sys- 
tem. The fact that some voters are motivated by pre)- 
udice, ignorance or selfishness is to some extent an 
inherent weakness in human nature, but this, in time, 
we hope, will be lessened by education. Democracy is 
not, in my judgment, the panacea for all the ills of 
government, but absolute monarchy is certainly no 
better. Between the two extremes, in other words, 4 
republic is the soundest and most practical form of 
government. Ours is a republican form of govern- 
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ment, but I fear it has been weakened by a 
tendency to democratize it. Too much democracy 
usually results in mob rule and is too often followed 
by lynchings and floggings by self-appointed monitors. 
A perfect government is a chimera. There has never 
been, and I suppose there will never be, a perfectly 
administered government. Exact justice in every case 
is impossible under general laws made in advance to 
deal with general conditions. Conditions are not static 
and the law must progress along conservative lines. 

There are certain weaknesses inherent in human 
nature, and as they have their influence on all other 
human conduct, they also react on the law and its en- 
forcement. For example, what is done in secret can- 
not be reached by human laws. Courts must require 
evidence, otherwise the innocent would suffer with the 
guilty. Some delay is inseparable from law enforce- 
ment, because the innocent is entitled to a fair trial, 
and they cannot obtain an impartial hearing when 
public sentiment is aroused and bedlam prevails; and 
since everyone is presumed to be innocent until found 
guilty after an orderly trial, of course the guilty as 
well as the innocent profit by the law’s protection. 
And so it is with the right to be informed of the na- 
ture of the charge against one, the right to counsel, to 
summon witnesses, to bail, and to review an appeal or 
writ of error. In civil cases, one person may recover 
judgment for a sum of money against another person, 
but if the latter is penniless, or if he conceals his prop- 
erty so the judgment creditor cannot locate it, the 
courts are as helpless as the creditor. I appreciate that 
the procedure of the law could be simplified and cases 
expedited, and this is particularly desirable in trials 
for crime, and that much can be accomplished along 
these lines is daily demonstrated in England. But per- 
fection is unattainable and much that is complained 
of is unavoidable. . 

The law must progress to keep pace with changing 
conditions, and to profit by experience. Consider what 
has been done in England. 

In a debate in the House of Lords, in 1810, Lord 
Holland stated that, under the laws then in force in 
England, two hundred forty crimes were punishable 
by death. Charles Knight, in his history of the City 
of London says: 


“In those days, the approach to London on all sides 
seems to have lain through serried files of gibbets 
growing closer and more thronged as the distance from 
the city diminished, till they and their occupants ar- 
ranged themselves in rows of ghastly and grinning 
sentinels along both sides of the principal avenues. 
And, by way of a high temple of the gallows, in a 
central point toward which all these ranges might be 
supposed to converge, stood Temple Bar with its range 
of grinning skulls, beneath which, when the gory 
heads were first stuck up, Horace Walpole saw the 
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industrious idle of the city lounging with ample store 
of spy-glasses, through which passengers were allow- 
ed to peep at them for the small charge of one-half 
penny.” 

As late as 1816, when intelligent men were work- 
ing to soften some of the cruelties of English law, a 
ten year old child was in Newgate prison under sen- 
tence of death for stealing an article alleged to be 
worth more than one shilling. The London City Re- 
corder of that period has been quoted as saying that 
it was his intention to enforce the law strictly in the 
future, to interpose some check, if possible, to the in- 
crease of youthful depravity. 


Sir Samuel Romilly, Sydney Smith, Lord Brougham 
and Lord Abinger lead the fight for the humanizing 
of the barbarous codes that disgraced otherwise en- 
lightened England—a code incomparably more cruel 
than the Spanish Inquisition of earlier times. Some 
improvement was made during the reigns of George 
IV, William IV and Victoria, but it was not until 
about the time of the beginning of the Civil War in 
the United States that punishment by death was re- 
stricted to treason, murder and piracy with violence 
and the malicious burning of arsenals and dock-yards. 

Since those times, be it said to England’s credit, 
the enforcement of laws against crimes in that Coun- 
try is more prompt and effective than in any other 
Country in the World, with the wholesome result that 
there are fewer crimes of bloodshed and violence and 
life and property are happily more secure in that Coun- 
try than in any other country, and the people have 
more respect for law and courts than is the case else- 
where. 


What are the conditions that confront us in our own 
Country? It would be superfluous to recite the pain- 
ful story of the prevalence of crime in this Country, 
particularly homicides, robberies and burglaries and 
other crimes of violence, which make life and personal 
safety insecure. It is a familiar story to everybody and 
the public prints are filled with it. Chief Justice Taft 
has said that the administration of criminal law in 
the United States is a disgrace to civilization. Euro- 
peans cannot understand it. That prevailing conditions 
in our Country in this respect can be improved is shown 
by what is being done in England and France and I 
refuse to believe that the Englishman and the French- 
man can succeed and the American must fail. 


What can the business man do about it? His res- 
ponsibility is great. He can actively contribute his ef- 
forts to the improvement of conditions. Mere willing- 
ness or talk will not avail. Action is what is required. 


The business man is eligible to vote, and he should 
make it his business to do so. He should vote intel- 
ligently and for the good of his State and his Country, 
and to this end should take the trouble to inform him- 
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self, and he should not be actuated by prejudice, sym- 
pathy or selfishness. 


The business man is eligible to jury duty, and simply 
because it might inconvenience him a little, he should 
not look for an excuse to evade it and leave this very 
important function wholiy to the irresponsible and the 
ignorant. The business man must remember that it is 
through jurors that justice is administered in crim- 
inal cases, and this is the point at which the guilty 
too often escape. He must remember that the disputes 
of business men are settled by jurors. If he would have 
intelligent men sit in judgment in his own cases, he 
must be willing to sit in cases of others. 

Business men on all occasions should insist on law 
enforcement and law observance, and not indulge in 
loose talk that contributes to the formulating of sen- 
timent against the enforcement of all law, because 
they might think one or another law is unnecessary, 
unjust or tyrannical. Every citizen has the right to 
advocate the repeal or amendment of any existing law, 
and to vote to that end, but he has no right to en- 
courage violation of law, and thereby contribute to 
bringing about a reign of lawlessness. 

Business men constitute a large and influential 
part of every community and of the Country as a whole. 
They largely mould public sentiment. They are pot- 
ent at every election and usually are in a majority in 
legislative bodies. They are more responsible than 
other classes of people for the election of public of- 
ficials, for law enforcement, for peace and order, and 
for the security of life and property. Mark Sullivan, 
in his interesting book, “Our Times,” calls attention 
to governmental statistics which show that, whereas, 
in 1880, 71 percentum of the total population of the 
Country lived in the rural districts, in 1920, only 48 
per centum lived in the rural districts. These figures 
are significant and an ill omen. If the drift continues 
cityward, who will feed the Nation? And I do not 
doubt that the burdens of the farmer, aggravated by 
legislation in the interest of the manufacturer, are 
contributing materially to the desertion of the farms 
by young men and young women who have flocked to 
the cities. 

Business men have more than any other class to 
gain and to lose by good or bad government and by 
law enforcement or lawlessness, because they are num- 
erically greater, and, therefore, more affected, and they 
own more property, and the success of their businesses, 
is more dependent on good government. 

If ours is a government of the people to any prac- 
tical extent—and I believe it is—the business men 
have in their hands to a large extent the remedy for 
existing conditions, and it is to their interest to exert 
themselves and they owe a continuous effort to their 
country. 

If the government of the people ever shall perish 


in this country, the responsibility for its failure will 
fall on the business men as well as on the rest of the 
public. 

The American people are sound at heart, and educa- 
tion and a sense of responsibility will, in time, make 
every intelligent citizen truly a sovereign. The men- 
tal defectives and the criminally disposed can be 
housed in institutions appropriate to their — short- 
comings. 

America has been smiled upon by Providence and 
the country is naturally the richest in resources in al! 
the World. 


Our form of government is republican, in which 
the people rule through their chosen representatives, 
and in the choice of whom every citizen of maturity 
who has not forfeited the privilege is equal with every 
other citizen. We have avoided everything monarchia! 
but we must not make the mistake of going to extremes 
in the other direction, because a mobocracy is more 
intolerable than a king. 

The principles on which our government was 
founded are eternal. Every person is equal to every 
other person before the law, regardless of whether 
nature has been better to some than to others and re- 
gardless of whether fortune has dealt more kindly with 
some than with others. Every person contributes to the 
support of the government in proportion to his means 
and the protection which the government gives his 
property. Every person is under the same obligations 
to the government, enjoys the same freedom under the 
law, and every citizen has the same right to the honors 
and emoluments of public office as every other citi- 
zen similarly circumstanced. Every person charged 
with crime has the right to demand the nature of the 
charge against him, to be heard in his own defense, in 
person and by counsel of his own choosing, to be con- 
fronted with the witnesses against him, to process for 
the compulsory attendance of witnesses in his behall, 
and to a public trial by an impartial jury of his fel- 
low citizens in an orderly proceeding. These rights are 
guaranteed to every citizen by the Constitution of the 
United States, and, in Floirda, by the Constitution 
of the State, and every person who qualifies to vote 
is required to raise his right hand to heaven and 
swear without mental reservation to uphold, protect 
and defend both the National and State Constitutions. 

The individual who lives up to his oath, and who 
is worthy to be called a citizen of this glorious coun- 
try, is truly American. No others are, even though 
they might appropriate to themselves a high percent- 
age, in describing their claim to the right to lynch, to 
flog, to intimidate, to discriminate in politics or un- 
constitutional and un-American grounds against their 
fellow citizens, and to cause some men to question 
whether the great fundamental principles on which 
the American government was founded by the greatest 
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gathering of men ever assembled upon this hemisphere, 
and who must have been directed by the Great God 
who cannot err, are practical in human government. 


For myself, I will say that I have no fear for the. 
future, because I have faith in the patriotism of in- 
telligent and informed Americans. 


WRITS OF ERROR 
ABOLISHED IN 
U.S. COURTS 


The attention of the Bar is directed to a statute of 
great importance recently adopted by Congress, which, 
in substance, abolishes writs of error in all Federal 
cases. It is as follows: 


(Public—No. 10—70th Congress) 
(S. 1801) 
An Act In reference to writs of error 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That the writ of error in cases, civil and 
criminal, is abolished. All relief which heretofore could 
be obtained by writ of error shall hereafter be obtain- 
able by appeal. 

Sec. 2. That in all cases where an appeal may be 
taken as of right it shall be taken by serving upon the 
adverse party or his attorney of record, and by filing 
in the office of the clerk with whom the order appealed 
from is entered, a written notice to the effect that the 
appellant appeals from the judgment or order or from 
a specified part thereof. No petition of appeal or al- 
lowance of an appeal shall be required: Provided, how- 
ever, That the review of judgments of State Courts of 
last resort shall be petitioned for and allowed in the 
same form as now provided by law for writs of error 
to such courts. 

Approved, January 31, 1928. 

Commenting on this statute, the United States 
Daily recently said: 

The Department of Justice has received inquiries 
from lawyers over the United States in regard to the 
Act of January 31, 1928 (S. 1801—Public Law No. 10), 
abolishing appellate review by writs of error in Fed- 
eral courts. 

It is stated at the Department of Justice that much 
the same procedure will now be required in order to 
obtain review by means of an appeal as was formerly 
required for obtaining the writ of error. 

The Act states that “no petition of appeal or al- 
lowance of an appeal shall be required.” Under the 
old law it was necessary to have citation. It was stat- 
ed that it is probable that notice of appeal takes the 
place of citation. 

However, this construction of the Act is open to 
some question, it was said. The United States attor- 


neys have been instructed therefore to conform to 
the old practice of having citation. 


It was stated that private litigants will be required 
to furnish cost bonds, get the records settled, ex- 
ceptions allowed by the trial court, and furnish bills 
of exceptions as heretofore. The law, when read in 
connection with the former acts, seems to imply, it 
was said, that notice has to be served and filed within 
the time provided for appeal. 


Inasmuch as the Act became effective when ap- 
proved, there may be some confusion among lawyers 
who did not know the Act, and who proceeded to seek 
review in the same manner as though review were to 
be had by writ of error. The Department of Justice 
has instructed the attorneys attached to that Depart- 
ment to proceed with leniency in cases of this nature. 


In so far as the difficulties due to this situation 
are not jurisdictional they will be waived for the time 
being. 

The law, it was said, has the endorsement of the 
American Bar Association and the principle of the 
abolishment of the writ of error for an appeal has 
been endorsed by Chief Justice Taft who appeared be- 
fore the House Judiciary Committee. 


Senator Walsh, in commenting orally on the bill, on 
February 17, stated that the bill represents a part of 
the effort to simplify procedure. It substitutes for 
a somewhat antiquated method of removing a case 
into an appellate court, a procedure very common and, 
indeed, it may be said quite general, in the practice 
of the various States of the Union. 

Senator Norris, chairman of the Senate Judiciary 
‘Committee, explained orally on February 17, that “the 
law is intended to simplify procedure in appeals by 
abolishing one of the courses which could be taken, 
namely, a writ of error. It also outlines the method of 
taking an appeal.” 

Said to Be in Effect Now. 

He also pointed out that “‘the law on its face indi- 
cates that it was intended to become effective immedi- 
ately upon approval.” 

The Committee’s report accompanying the bill was: 

“The Committee on the Judiciary to whom was re- 
ferred the bill S. 1801, after hearing (67th Cong., serial 
25, p. 18) and consideration, reports the same favorably 
and recommends that the bill do pass. . 

“This bill is merely to simplify procedure by abol- 
ishing writs of error and providing that the relief 
which heretofore could be obtained by writ of error 
shall hereafter be obtainable by appeal. It has been 
repeatedly indorsed by the American Bar Association.” 
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NEWS OF LOCAL BAR 
ASSOCIATIONS 


ANNUAL MEETING OF DADE COUNTY BAR 
ASSOCIATION 

The Annual Meeting of the Dade County Bar As- 
sociation was held the evening of January 12th at the 
Gralyn Hotel. E. Clyde Vining of the law firm of Stapp, 
Gourley, Vining and Ward was elected President. Mr. 
Vining is a young man, a graduate of the University 
of Florida, member of the Alpha Tau Omega college 
fraternity. He has held various offices and commit- 
tee chairmanships in the Dade County Bar Associa- 
tion and has been an active worker since its organiza- 
tion. John C. Gramling was elected First Vice-Presi- 
dent and by virtue of his office becomes chairman of 
the Membership Committee. James M. McCaskill was 
elected Second Vice-President and becomes chairman 
of the Grievance Committee. Carl T. Hoffman was 
elected Third Vice-President and automatically is 
chairman of the Committee on Judicial Administration 
and Legal Reform. Ross Williams was _ re-elected 
Treasurer and Judge Edith M. Atkinson Recording 
Secreary. Leon E. Howe was continued as Executive 
Secretary of the Association. 

The Dade County Bar Association has grown in 
membership from less than one hundred at the begin- 
ning of the year 1926 to a membership of three hun- 
dred fifteen at the date of its Annual Meeting. 

At the Annual Meeting the executive secretary pre- 
sented a sounding board and gavel to the first presi- 
dent of the Association, Senator F. M. Hudson. The 
gavel was made from rare woods grown on the Florida 
keys and was presented in turn to the various past 
presidents of the Association. They are: Senator F. M. 
Hudson, Justice Armstead Brown, Will H. Price, Uly 
O. Thompson, W. I. Evans and Fred Botts. It is plan- 
ned that the presentation of this gavel to each new 
president will occur at each annual meeting. The 
names of the past presidents are engraved on the 
sounding board. 

Officers and Committees 
President, E. Clyde Vining—501 Seybold Building— 

Telephone 36128. 

First Vice-President, John C. Gramling—705 1st Na- 
tional Bank Bldg.—Telephone 23350. 
Second Vice-President, James M. McCaskill—1011 Se- 

curity Building—Telephone 36156. 

Third Vice-President, Carl T. Hoffman—607 Bay Bis- 
cayne Bank Bldg.—Telephone 5753. 

Treasurer, Ross Williams—906 Seybold Building— 
Telephone 9874. 

Secretary, Judge Edith M. Atkinson—206 Central 
School Building—Telephone 21168. 

Executive Secretary, Leon E. Howe—941 Seybold 
Bldg.—Telephone 35748. 


EXECUTIVE COUNCIL 
E. Clyde Vining—501 Seybold Building—Telephone 
36128. 
W. F. Brown—No. 6 Real Estate Building—Telephone 
4727. 
John S. Benz—802 First National Bank Building— 
Telephone 36121. 
D. H. Redfearn—314 South Florida Tr. & Ti. Building 
—Telephone 32133. 
William L. Reed—808 Security Building—Telephone 
4126. 
Leon E. Howe, Executive 
Bldg.—Telephone 35748. 
COMMITTEE ON MEMBERSHIP 
J. C. Gramling, Chairman—705 1st National Bank 
Bldg.—Telephone 23350. 
Ted R. Elliott—803 Seybold Building—Telephone 
35115 
Carl L. Brown—714 Myer Kiser Bank Building—Tele- 
phone 33187. 
Clara J. Cain—817 Seybold Building—Telephone 
35325. 
J. C. Sullivan—11th floor Huntington Building—Tele- 
phone 32176. 
COMMITTEE ON GRIEVANCES 
J. M. McCaskill, Chairman—1011 Security Building— 
Telephone 36156. 
G. A. Worley, Jr.,—8th floor Ralston Building—Tele- 
phone 5673. 
Carl T. Hoffman—607 Bay Biscayne Bank Building— 
Telephone 5753. 
M. L. Mershon—407 Bay Biscayne Bank Building— 
Telephone 36141. 
Norris McElya—1001 Seybold Building—Telephone— 
8904. 
COMMITTEE ON JUDICIAL ADMINISTRATION 
AND LEGAL REFORM 
Carl T. Hoffman, Chairman—607 Bay Biscayne Bank 
Building—Telephone 5753. 
James E. Calkins—627 Ingraham Building—Telephone 
36106. 
Ernest A. Watson—800 1st National Bank Building— 
Telephone 36121. 
H. H. Taylor—905 1st National Bank Building—Tele- 
phone 32682. 
Floyd Knight—1010 City National Bank Building— 
Telephone 32141. 


COMMITTEE ON FEES 
Lilburn R. Railey, Chairman—513 1st National Bank 
Building—Telephone 5663. 
Goodloe Warden, Jr.,—920 Seybold Building—Tele- 
phone 20416. 
Edward E. Fleming—Bay Biscayne Bank Building— 
Telephone 5123. 


Aronovitz—645 Seybold Building—Telephone 
36138. 


Secretary—941 Seybold 
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Joseph M. Cheatham—Foran Building, 217 N. E. 1st 
St.—Telephone 6312. 

Inman Padgett—408 Olympia Building—Telephone 
35666. 

Lewis Twyman—Security Building—Telephone 7477. 


COMMITTEE ON ENTERTAINMENT 

W. I. Evans, Chairman—407 Bay Biscayne Bank Bldg. 
—Telephone 36141. 

N. Vernon Hawthorne—530 Seybold Building—tTele- 
phone 20178. 

Francis M. Miller—9th floor City National Bank Bldg. 
—Telephone 33141. 

C. B. Mendenhall—545 Seybold Building—Telephone 
8151. 


S. Grover Morrow—No. 21 Wayne Building—Tele- 
phone 6055. 


COMMITTEE ON LEGAL ETHICS 

Philip Clarkson, Chairman—803 Olympia Building— 
Telephone 35568. 

Edwin L. Hubbard—14th floor Congress Building— 
Telephone 7149. 

Ek. P. Ellis—702 Olympia Building—Telephone 35193 

Don E. Ferreyea—Flowers Bldg., Homestead— Tel. 
Homestead 64. 

Will H. Price—2nd floor Seybold Building—Telephone 
4183. 


COMMITTEE ON LAW LIBRARY 

Bart A. Riley, Chairman—1030 Seybold Building— 
Telephone 7463. 

Fred Botts—710 Bay Biscayne Bank Building—tTele- 
phone 36191. 

J. R. B. Clemons—1100 1st Tr. & Sav. Bk. Bldg.—Tele- 
phone 4041. 

W. C. Price—2nd floor Seybold Building—Telephone 
4183. 

A. B. Small—1002 Huntington Bldg.—Telephone 6319. 


COMMITTEE ON INCOME TAX 

Chas. R. Pierce, Chairman—1l1th fl. Huntington Bldg. 
—Telephone 6142. 

Douglas D. Felix—1612 Congress Building—Telephone 
—37234. 

John G. MeKay—9th fl. City Nat. Bk. Bldg.—Tele- 
phone 33141. 

O. H. B. Bloodsworth, Jr.—549 Seybold Building— 
Telephone 8151. 

H. H. Eyles—507 Biscayne Bay Bk. Bldg.—Telephone 
6515. 


COMMITTEE ON LEGAL AID 
Judge Edith M. Atkins, Chairman—206 Central School 
—Telephone 21168. 
W. Ross Burton—408 Olympia Building—Telephone— 
35666. 
R. C. Lohmeyer—434 Seybold Building—Telephone 
7542. 


E. Lee Lockhart—6th St. and Collins Avenue—Tel. 
M. B. 890. 


S. V. M. Ray—714 Seybold Building—Telephone 505°. 


COMMITTEE ON PUBLIC RELATIONS 
F. M. Hudson, Chairman—830 Seybold Building— 
Telephone 4139. 


Wm. H. Burwell—903 Security Building—Telephone 
5458. 


Worth W. Trammell—409 Olympia Building—Tele- 
phone 21643. 

Arthur Colington—3618 N. E. Second Avenue—Tele- 
phone 35426. 

A. Y. Clement—Legal Dept. Coral Gables Corp.— 
Tel. C. G. 100. 

Paul C. Taylor—1502 Congress Building—Telephone 
22307. 


John P. Stokes—627 Ingraham Building—Telephone 
36106. 


COMMITTEE ON FINANCE 

James R. Cooper, Chairman—827 Seybold Building— 
Telephone 36912. 

David Kaufman—1014 Seybold Building—Telephone 
31875. 

Dan Chappel—811 Huntington Building—Telephone 
8502. 

A. Dressler—1010 City Nat. Bank Bldg—Telephone 
32141. 


Glenn C. Mincer—803 Seybold Building—Telephone 
4824, 


NEW OFFICERS OF JACKSONVILLE BAR 
ASSOCIATION. 


At the annual meeting of the Jacksonville Bar As- 
sociation held on February 25, 1928 at the San Jose 
Hotel, at which meeting a banquet was enjoyed by the 
members and their guests, the following officers were 


unanimously elected to serve during the ensuing fiscal 
year: 


President, Lee Guest. 

Vice President, Stanton Walker. 
Treasurer, E. E. Hazard. 
Secretary, Gov Hutchinson. 


Members Executive Committee: 


J. Henry Blount, Giles J. Patterson, J. W. Blalock. 

The principal speaker on this occasion was Judge 
John W. Dodge, of Jacksonville, whose address on 
“The Courts of the People” it is expected will be pub- 
lished in full at an early date. Others who spoke were 
Mr. Justice Terrell, of the Supreme Court of Florida, 
Col. William E. Kay, and Mr. Robert H. Anderson. 

The President has not yet announced the appoint- 
ment of committees. 
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NOTES AND COMMENT 


SIC SEMPER 
By George Palmer Garrett 
of the Orlando Bar. 


Any Constitution can be evaded. If any 
provision thereof seems to halt progress, 
there is a way of emasculating it. We 
speak of the’ growth of the law and the 
development of constitutional principles. 
Much of this growth and development, 
however, is artificial and unnatural. To 
far too great an extent the courts, like 
gardeners in Italian gardens, prune and 
shear the natural life of a constitution 
into strange and exotic shapes. 

It is a tempting practice. Theoretically, 
a constitution is a rigid, unyielding trunk 
of the law, which bears a few branches 
of broad principle that cannot be cut 
away. Actually, each branch is thick with 
smaller limbs and stems, and foliage, 
that yield readily to the ministrations 
of the tree doctors. And what tree doc- 
tor will spare the knife? 

All of which leads to a discussion of 
one very palpable instance in which cer- 
tain fundamental precepts of all Amer- 
ican constitutions have been distorted 
almost beyond recognition. These funda- 
mental precepts are those relating to the 
taxing power. 


The taxing power is startlingly abused. 
Nothing in the modern progress of our 
State governments is more staringly 
plain than that all those principles of 
taxation that are sacredly enshrined 
in our constitutions are becoming mori- 
bund. Yet, while the legislatures ignore 
these principles and the courts sanction 
the persistent violation of orthodox con- 
stitutional doctrine, both legislatures and 
courts, with the hypocrisy that is the root 
of most of the evil of our present day 
life, still sanctimoniously do the flouted 
principles a lavish and unseemly lip 
service. 


There are, in the ordinary constitu- 
tion, various restrictive provisions and 
clauses that limit the method and the 
measure of general taxation. It has 
come to seem expedient to avoid these 
trammels upon the taxing power. As a 
consequence, the courts, with an ingenu- 
ity worthy of a better cause, have cast 
about to find a way to escape them—and 
have succeeded. The avenue of evasion 
has been discovered in a supposed distinc- 
tion between the power of general taxa- 
tion and the power of special assessment. 

How, in fact, the money that the tax- 
payer drops into the coffers of govern- 
ment in obedience to a special assessment 
differs in value or intrinsic nature from 
that of which he is mulcted by general 
taxation is hard to fathom. Both are tak- 


en from him by governmental ukase. 
Both are used to defray governmental 
expenditures. They seem to be alike. 
They are alike. Yet how marvelously and 
how radically the courts have differen- 
tiated them. 

If the tax one complains of is a gener- 
al tax, it must be uniform, it must be 
equal, the taxpayer must be furnished 
with an opportunity to be heard on cer- 
tain aspects of the levy, the power to 
make the levy cannot be delegated, and 
certain limitations in amount are oper- 
ative. All of these things are means of 
protection against extortion and against 
capricious and unwise taxation. They are 
carefully afforded the taxpayer by the 
controlling instrument under which his 
government claims the right to live. 

Yet the constitution makers seem to 
have given no heed to guarding against 
misuse of the power to levy special as- 
sessments. Nothing is said of such as- 
sessments in the ordinary constitution. 
They are subject to no requirement 
of uniformity or equality. No limitation 
in amount is fixed. No provision for an 
adequate hearing upon the necessity for 
the tax or the amount of the special 
assessment appears. And the power to 
delegate the right to levy a special as- 
sessment to any kind of a subordinate 
and non-elective board seems to be un- 
doubted. 

A special assessment may be made for 
any purpose and to any extent, and the 
power to levy taxes to pay the assess- 
ment is without even the restrictions of 
reason. Here, in Florida, we have road 
districts, school districts, drainage dis- 
tricts, inlet districts, even—save the 
mark—mosquito districts. All have of- 
ficers whose functions include the soci- 
alistic right to take of the taxpayer’s 
money, first for their own maintenance 
and, second, for the assumed public good. 
The taxes that are levied by the vari- 
ous governing boards of these sub-legis- 
lative bodies may be collected by the 
boards themselves in any way that the 
brilliancy of the lawyer, drawing the law 
under which the district is created, may 
dictate, or imagine the impudence of the 
idea—through the regular general tax- 
ation machinery, which thus merely acts 
as a conduit for the tax moneys from 
the taxpayer to the district. 

There is but one test by which the val- 
idity of a law creating one of these 
districts is judged: Does the law offend 
the due process of law clause of the Con- 
stitution? No other clause or feature of 
the constitution confines it. It is im- 
mune to all the long-used and hard- 
won safeguards that constitutions have 


thrown about the power of taxation. 


Hard pressed by the need of a gov- 
ernment, fast growing socialistic an 
paternalistic, for funds with which to 
conduct its eleemosynary and genera! 
welfare projects, the courts evolved the 
idea of a special assessment district for 
benefits to property. The germ of the 
idea may have been old. We will leave 
that to the students of the law to say. 
But the modern courts are responsible 
for isolating this germ and making 4 
culture of it, and inoculating the body o/ 
Constitutional Law with it. And now that 
body is sick with the disease, and the 
doctors who infected it are afraid to use 
the only specific that they know will 
cure it. They do well to be afraid of 
this specific, for it is a dangerous agent 
even for good. The cure lies in a deter- 
mined extension of the due _ process 
clause. Any extension of that clause 
merely makes the more surely for gov- 
ernment by the courts. The courts them- 
selves are reluctant to take over openly 
that control of government that our sys- 
tem has compelled them from the begin- 
ning covertly to exercise. Yet if any 
semblance of liberty is to be preserved 
to the ordinary citizen under a regime of 
taxation for fantastic purposes, in exorbi- 
tant amounts, according to whimsical 
methods, which has resulted from the 
evolution of the special assessment, the 
courts must be the means of such pres- 
ervation. This is the more ironical in 
view of the fact that the calamity of 
taxation under which the citizen suf- 
fers is the fault of the courts in invent- 
ing this device of special taxation dis- 
tricts. 

Already the courts have seen the dan- 
ger and have girded themselves to face 
it. After all, the error into which they 
fell, and out of which the danger arose, 
was one of good intention. Even so il- 
lustrious a judge as Mr. Justice Oliver 
Wendell Holmes has had the temerity 
to assert that the law is whatever the 
majority want. If a scintillating star in 
the heavens of jurisprudence can slip 
from his orbit like that, is it any wonder 
that the smaller satellites reflect the 
error? And so, it is natural that the 
courts should feel that their first duty 
is, if possible, to give effect to prepon- 
derant public opinion. If public opin- 
ion wants government aid for private en- 
terprise or for socialistic endeavor, then, 
if it is the duty of the courts to yield 
to the vagaries of public opinion, the 
courts must find some logical or pseudo- 
logical ground for sustaining the claim 
of such enterprise or endeavor to public 
aid. The ground that the courts found 
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to sustain this claim was an alleged dis- 
tinction between general and special tax- 
ation, a distinction bearing wondrous 
fruit, in the eyes of the courts, in the 
exemption of the special taxation from 
the constitutional regulations hamper- 
ing general taxation. It now appears that 
this distinction is illusory. It further ap- 
pears that the consequences of the ex- 
emptions allowed to special taxation un- 
der this dispensation are disastrous to 
the taxpayer, and destructive of all con- 
stitutional principles that rest upon rep- 
resentative government, and hence, ul- 
timately subversive of constitutional 
government itself. 

The Courts are learning this. After all, 
all true education for mere human be- 
ings is still instilled by the trial and er- 
ror method. The courts have made a trial 
of the theory of special taxation districts. 
They are beginning to sense the error. 
As they sense this error, they are man- 
fully facing the situation with the one 
weapon left in their arsenal that is still 
potent to destroy the frankenstein that 
they have raised up. That weapon is the 
due process clause of the constitution. 

To wield this excalibur is a tremen- 
dous and a thankless business. It means, 
to be plain about it, that the courts 
must now delve into the separate state 
of faets and circumstances surrounding 
the creation of each district and, after a 
careful and exhaustive determination of 
these facts and circumstances, decide the 
necessity for, and value of, each such 


district, and then give judgment whether 
that district shall live as a justified tax- 
ing project or die as a gerrymander or 
other distorted child of the legislative 
brain. The real touchstone by which the 
courts are guided in their decisions is 
what the courts conceive to be the best 
interest of the people affected. If the 
courts cannot approve the project, they 
must forbid it. Hence the result of this 
manifestation of power is a development 
of the already recognized veto power of 
the courts over legislation. In order to 
justify themselves in arrogating to them- 
selves this veto power, the courts must 
fall back upon the due process clause. 

The tendency of the courts to use the 
due process clause in the way indicat- 
ed is becoming more and more noticeable. 
The latest expression of it is to be 
found in the now famous case of Brown- 
ing vs. Hooper, 70 Law Ed. 330, decided 
by the Supreme Court of the United 
States at the A. D. 1925 term. But 
the trend of the courts has for some 
time been unmistakable. For example, 
the Florida Supreme Court was already 
taking over the right to supervise the 
creation of such districts on the author- 
ity of the due process clause, long before 
the Browning decision was handed down. 

There is, in fact, no other alternative 
open to any court, which cares for its 
reputation and the welfare of the peo- 
ple subject to its jurisdiction, so long, at 
least, as the fallacious distinction be- 
tween general and special taxation is in- 
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sisted upon. If this mythical distinction 
could only be boldly repudiated, much 
future travail would be saved the courts. 
But, with our universal acceptance of the 
doctrine of “stare decisis”, and with the 
millions upon millions of dollars that 
have been invested in the bonds and im- 


provements of such districts on the 
strength of the supposed difference be- 
tween general taxation and special as- 
sessment, it is not reasonable to look for 
so simple a solution. 

No—the courts must burden them- 
selves with a function that is not prop- 
erly theirs, and that they do not want 
to exercise. They must do this because 
they have in their eagerness to serve the 
transient wishes of a greedy public, 
brought about a condition that, if they 
do not bestir themselves, will 
unendurable to that very public. 

There is another alternative. Eventu- 
ally it will be taken. That alternative is 
the writing of a new constitution. When 
the day comes for that, the new consti- 
tution makers can negative what the old 
constitution makers in their simple, com- 
monsense way did not know to exist, the 
logomachie and spectral distinction be- 
tween general taxation and special as- 
sessment. 

Meantime, the courts must reluctantly 
save us from their own strange invention 
—a distinction without a difference—by 
emphasizing that already overworked 
constitutional provision, the due process 
clause. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


Copies of the opinions as filed are furnished to the 
Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


in the official volumes of the Supreme Court reports. 


E. M. Gollnick and Anna E. 
Gollnick, his wife, 


Appellants, 
Vv. Indian River County. 
Walter James, 
Appellee. 


BUFORD, J. 

This is an appeal from order overruling a general 
demurrer to an amended bill of complaint in a suit 
in which the complainant in the court below sought 
to recover the sum of $1,000.00 paid under an executory 
contract to purchase certain lands from the defendants 
in the court below, and to have decreed a lien on the 
property embraced in the contract. It was alleged that 
a breach of the contract had occurred on the part of 
the defendants by reason of the failure of the vendors, 
who were the defendants in the court below, to comply 
with that condition of the contract contained in the 
following language: 

“The seller is to furnish an abstract showing his title to 
be good and merchantable, but in the event that the title 
shall not be found good and merchantable the seller agrees 
to use reasonable diligence to make the said title good and 
merchantable, and shall have a reasonable time so to do, and 
if after reasonable diligence on his part said title shall not 
be made good and merchantable within a reasonable time, the 
seller may, at his option, return the money this day paid 
and all moneys that may have been paid to him under this con- 


tract, and thereupon he shall be released from all obliga- 
tions hereunder.” 


The order overruling the demurrer should be af- 
firmed on authority of the opinions in the cases of 
Barclay vs Bank of Osceola County, 82 Fla., 72; 89 Sou. 
357; Musselwhite vs Olson, 60 Fla. 342; 53 Sou. 944, 
and Wheeler v. Sullivan, 90 Fla. 711; 106 Sou. 876, 
and it is so ordered. 

Affirmed. 

WHITFIELD, P.J., and TERRELL, J., concur in 
the opinion filed January 9, 1928. 


BANK OF BAY BISCAYNE, a Corpo- 
ration organized and existing 
under the laws of Florida, 

Appellant, 

V Dade County. 
EDWARD M. FULLER, G. M. HORGAN, 
S. L. GAINES, W. F. McGEE, JOHN 
M. MURRELL, and COMMERCIAL BANK 
& TRUST COMPANY, a Corporation 
organized and existing under the 
laws of Florida, 


Appellees. 
BUFORD, J. 

A bill of interpleader was filed in Circuit Court of 
Dade County in which it was alleged: 

“1. That your orator is a corporation organized and ex- 
isting under the laws of Florida, with its banking house and 
principal place of business at Miami, Dade County, Florida; 
that all the natural persons to this suit are over the age 
of twenty-one years, and _ the places of residence of the 
natural defendants to this suit are unknown, except that the 
place of business of the defendant John M. Murrell is in the 
First Trust and Savings Bank Building, Miami, Florida; that 
the defendant, Commercial Bank & Trust Company is a Flor- 
ida Corporation, as aforesaid, with its banking house and 
principal place of business at Miami, Florida; 

“2. That for many years your orator has been and is 
now operating a general banking business in Miami, Florida, 
and that prior to the date of filing this bill, and on the 7th day 
of July, 1926, in Miami, Florida, one Edward M. Fuller, ap- 
peared at the banking hhouse of your Orator and in the usual 
course of the banking business asked to be permitted to open 
an account in the name of “Edward M. Fuller, Trustee”; there- 
upon, as is the bank’s custom, a signature card was delivered 
to him for obtaining a sample of his signature so as to ad- 
vise the bank of the manner in which checks would be sign- 
ed; and, thereupon the signature card was signed by him “Ed- 
ward M. Fuller, Trustee”, and under such name a deposit 
was made in this bank, a copy of the opening deposit slip 
being attached hereto, marked “Exhibit A” and made a part 
of this bill; that said account opened under the name of 
“Edward M. Fuller, Trustee”, has been carried under that 
name ever since the date it was opened; 


“3. That prior hereto and on the 29th day of July, 1926, 
a Writ of Garnishment was served upon this complainant, a 
copy of which is hereto attached marked “Exhibit B” and made 
a part hereof, said Writ of Garnishment having been issued 
in a certain cause then pending in the Circuit Court of Dade 
County, Common Law, wherein the Commercial Bank & Trust 
Company, one of the defendants herein, was complainant, 
and Edward M. Fuller was defendant; that in and by said 
Writ of Garnishment your Orator was required to file an 
answer under oath stating whether or not your Orator was in- 
debted to said defendant at the time of service and at the time 
of Answer; that your Orator filed in said cause its Answer 
in Garnishment, which answer was struck by the Court on 
the ground that it was insufficient, a copy of which Answer 
is hereto attached marked “Exhibit C” and made a part hereof: 


“4, That thereupon and thereafter time affidavits were 
filed before your Orator, one on the part of S. L. Gaines and 
one on the part of Edward M. Fuller, and one on the part 
of G. M. Horgan, copies of which said affidavits are attached 
hereto, marked “Exhibits D,” “E” and “F” respectively and made 
a part hereof; 


“5. That on the 10th day of August A. D. 1926, your 
Orator filed another Answer in Garnishment in obedience to 
the Court’s requirements, a copy of which answer is attached 
hereto, marked “Exhibit G” and made a part hereof; 


“6, That at the time of service of the Writ of Garnish- 
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ment the amount standing in the name of Edward M. Fuller, 
Trustee, on your Orator’s books, as aforesaid, was the sum 
of $5,288.09; in other words, the books of account of said 
bank when the Writ of Garnishment was served, showed that 
the account of Edward M. Fuller, Trustee, had on deposit 
$5,288.09, and this aniount your Orator still holds in its 
possession; 

“7, That on the 29th day or July A. D. 1926, the Commercial 
Pank & Trust Company, through its attorney, wrote your 
Orator a letter, a copy of which is attached hereto marked “Ex- 
hibit G” and made a part hereof, and also said Commercial Bank 
& Trust Company, verbally, through its attorney and agent, 
warned or advised your Orator against paying out said funds; 
and the said Commercial Bank & Trust Company has taken 
the position and alleged the truth to be that the account in 
your Orator’s bank is the money of the said Edward M. Fuller, 
and the word “Trustee” is discriptio personae only; 

“8. That after the striking of Orator’s answer by the Court, 
as aforesaid, and on the 11th day of August, 1926, one John 
M. Murrell, the attorney of record for the defendant Edward 
M. Fuller, presented to your Orator a bank check signed “Edward 
M. Fuller, Trustee,” which check was in the sum of $5,288.09, 
and said John M. Murrell required that your Orator honor 
said cheek and pay said sum of $5,288.09 to the said John 
M. Murrell upon the presentation and surrender of the said 
cheek; and, that because of the matters and things hereinabove 
recited your Orator refused to pay said check; 

“9, That the facts herein stated constitute all of the mat- 
ters and things connected with the quesion which now con- 
cerns and confronts your Orator, and by reason of the matters 
and things herein recited your Orator does not know and is not 
advised as to whether or not in law and in justice it should 
further hold said monies; that it desires to comply with the 
Court’s order in every respect and desires to well and truly 
perform such duties as the law imposes by virtue of the 
writ of garnishment, and at the same time, it desires to comply 
with the law with reference to the rights of a depositor, but, 
on account of the conflicting laws on the subject, your Orator 
desires the aid of the Court of Equity in determining what 
it shall do in the matter. 

“10. That your Orator has no interest in and makes no 
claim to said money, or any part thereof, and is wholly indif- 
ferent as between the several claimants and litigants; that your 
Orator is ignorant as to who is the true and proper and legal 
owner of said money, and is ignorant of and does not know who 
is entitled to the same, and your Orator is in doubt as to the 
rights of the several persons and corporations claiming said 
moneys and as to the rights of the several corporations who 
have levied process against the same, and it cannot safely pay the 
money to any of said persons without direction of this Court; 

“Now, therefore, your Orator is ready and willing and 
does hereby bring said fund into this Court and does hereby 
deposit the same with this Honorable Court for the use and 
benefit of whomsoever is entitled thereto.” 


The prayer of the bill was in the usual form to 
require the defendants named to interplead. The ex- 
hibits referred to in the bill were attached. 


A general demurrer and special demurrers were 
filed and upon the same being brought on for hear- 
ing the demurrers were sustained and the bill of com- 
plaint was dismissed. 


The bill of complaint shows that the complainant 
was not a stake-holder as between John M. Murrell 
and Commercial Bank & Trust Company or as between 
Edward M. Fuller and Commercial Bank & Trust Com- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


21 


pany, or as between Commercial Bank & Trust Com- 
pany and any of the other parties defendant in this 
suit. The bill of complaint fails to show any privity 
between Commercial Bank & Trust Company and John 
M. Murrell or between ‘Commercial Bank & Trust Com- 
pany and G. M. Horgan, S. L. Gaines or W. F. McGee 
with reference to the claim involved. 

Whether or not the answer of the complainant, 
Bank of Bay Biscayne, to the Writ of -Garnishment 
referred to in the bill of complaint was good or bad, 
or whether or not the court in that case committed 
error in striking that answer is not before this Court 
for determination. 

The law applicable to this case has been fully 
enunciated by this Court in the very able opinion pre- 
pared by Mr. Justice Ellis in the case of Jacksonville 
Ice & Cold Storage Company vs South Florida Farms, 
91 Fla. 593; 109 Sou. 212, and we can see no good 
purpose to be served by a reiteration of the principles 
of law there stated and the order of the Chancellor 
should be sustained on authority of the opinion in 
that case. It is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C.J., and STRUM, J., concur in the opinion, 
filed January 9, 1928. 

BROWN, J., disqualified. 


H. B. PARKER, 
Plaintiff in Error, 
Vv. Escambia County. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 


In this case we find no material error in the rec- 
ord. 

The evidence is conflicting. The statement of the 
prosecuting witness upon whose testimony plaintiff in 
error was convicted, falls far short of bearing all the 
ear-marks of truth and sincerity. Her admissions as to 
her own conduct necessarily give rise to the question 
whether or not her statement is true. 

The record does not disclose, however, that the jury 
was influenced in its verdict by anything outside of the 
evidence and the record contains evidence which, if be- 
lieved by the jury, was sufficient to support the ver- 
dict and it appears that the trial judge, after hearing 
all the evidence and fairly charging the jury as to 
the law in the case, held that the evidence was suf- 
ficient and refused to grant the motion for a new 
tiral. 

The rule that “where there is evidence to support 
a verdict this court will not reverse the decision of 
the trial court refusing to grant a new trial on the 
ground of insufficient evidence unless the preponder- 
ance of evidence is such that the jury must have been 
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improperly influenced to render the verdict’”’ has been 
adhered to by this court in so many cases that it is 
needless to cite them here. Adhering to this rule, 
the judgment should be affirmed and it is so or- 
dered. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., concur. 

ELLIS, C. J., and BROWN, J., concur in the opinion. 


Claud I. Smith, Charles 
B. Jennings and Jennings 
Realty Company, a corpo- 


ration, 
Appellants, 
Vv Indian River County. 
J.J. Milhan and David E. 
Desmond, 
Appellees. 


Long, Circuit Judge. 

On the 7th day of October, 1925, Appellants filed 
their Bill in Equity in the Circuit Court of Indian 
River County, Florida, praying the cancellation of 
certain deeds and mortgages and for the return of 
certain purchase money. A Demurrer was filed to the 
Bill, which was over-ruled and on the 29th day of 
March, 1926, Appellees filed their Answer. On May 
3, 1926, Appellants filed a general Replication to this 
Answer and on the 29th of June, 1926, filed a Motion 
to Dismiss the cause, which Motion was on the 30th 
day of June, 1926, denied by the Court, and a Special 
Master appointed to take the testimony on July 21, 
1926. 


The Bill of Complaint alleges a sale by the Appellants 
to Appellees of three tracts of land for the sum of 
Fifty-four thousand five hundred seventy-two ($54,- 
572.00) dollars, of which sum Nineteen thousand five 
hundred twenty-four ($19,524.00) dollars was to be 
paid in cash; that one of the checks delivered as a 
part of the cash payment, in the sum of nine thousand 
seven hundred twenty-seven ($9,727.00) dollars, was 
turned down by the bank on account of insufficient 
funds. That the deeds were surrendered to Appellees 
on the representations that the checks were good; 
therefore, the allegations of fraud. The prayer for relief 
was that the deeds be cancelled upon Appellants return- 
ing to the Appellees that sum of money which has 
been paid on the purchase price and by delivering up 
the mortgages and notes for cancellation. 

The Answer of the Appellees denies the fraud 
charged and alleges that Appellees paid to the Appel- 
lants nine thousand two hundred fifty ($9,250.00) dol- 
lars, which sum is a portion of the Nineteen thousand 
five hundred twenty-four ($19,524.00) dollars agreed 
to be paid in cash. The prayer of the Answer is that 
the Appellants be required to pay into the Court the 
amount paid in cash and surrender for cancellation the 


notes and mortgages, which prayer is in substance the 
same as the relief prayed for in the Bill. The Answer 
further prays that upon failure of Appellants to pay 
the nine thousand two hundred fifty ($9,250.00) dollars 
into court and deliver the mortgages and notes, that 
a Master be appointed to make sale and for a_ de- 
ficiency decree against Appellants in the event of de- 
ficiency in proceeds of sale. 

A Motion for Dismissal of the cause by Appellants 
was denied by the Court on June 30, 1926, which 
ruling is the basis for the following assignments of er- 
ror numbered 1 and 2. 


“1. Because the Court erred in entering its Order on June 
30, 1926, denying the Complainants’ Motion for dismissal of 
the action.” 

“2. Because the Court erred in not dismissing the cause 
of action upon the Complainants’ motion.” 

“While the Court may, upon motion of the Complainant, 
dismiss an equity cause without prejudice at any time when the 
dismissal would not materially prejudice the rights of the 
defendant, yet if the defendant has entitled himself to affirm- 
ative relief or to a hearing and disposition of the case on 
the merits, or has acquired some substantial right in the cause 
or will be seriously prejudiced by a dismissal, or where un- 
necessary or proionged litigation is apparent, or an agreement 
will be violated, or where it is inequitable, the cause will not 
be dismissed without prejudice.” 


Tilgman Cypress Co., et al, vs John R. Young Co., 
60 Fla., 382; 53 So. 939. 

The prayer of Appellees Answer is styled a prayer 
for affirmative relief, but no affirmative relief is as- 
serted. The prayer of the bill and the prayer of the 
answer are in substance the same, except that the 
answer prays the appointment of a Special Master to 
sell the lands upon failure of Appellants to bring into 
court the purchase money and for deficiency decree. 

In the case of R. E. L. McCaskill Co., et al, vs 
Dekle 88 Fla. 285, 102 So. 252. This court said: “Chap- 
ter 7839 Acts of 1919, applies to suits to foreclose 
mortgages or other liens, not to suits for specific per- 
formance of contracts to purchase lands. Ch. 7839 was 
repealed by Ch. 12325 Acts 1927. See also Ch. 11993 
Acts 1927. 

The answer filed in this cause fails to allege any 
counterclaim, set off or cross complaint, nor do the 
allegations sufficiently assert that the Appellees have 
entitled themselves to a hearing on the merits or ac- 
quired some substantial right, or will be seriously preju- 
diced by a dismissal of the cause. 

“The right of a plaintiff to dismiss a Bill before hearing 
where defendant has acquired no substantive right, is well nigh 
absolute. It must be an extraordinary case where the Court 
rafuses to exercise its discretion.” 


American Zylonite Co. vs Celluloid Manufacturing Co., 
32 Fed., 809. 


The rule is “that a complainant will be allowed io 
dismiss his bill on the assumption that it leaves the de- 
fendant in the same position as he would have stood 
if the cause had not been instituted.” 

Had the motion to dismiss been granted the Appe!l- 
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lees would have stood in the same, if not a better, po- 
sition than before the filing of the Bill. They would 
have had in their hands the deeds to the property which 
they voluntarily purchased and at a sum considerably 
less than they had agreed to pay for it. 

The record discloses that a general replication was 
filed to the Answer and the contention of Appellees 
is that the cause was not at issue until the filing 
of the Replication. The filing of a general Replica- 
tion to an Answer which does not set forth a counter 
claim or set-off, does not affect the provision of the 
statute which specifically provides that the cause shall 
be deemed at issue upon the filing of the Answer, 
unless the Answer asserts a set-off or counter claim. 

The motion to dismiss was filed June 29, 1926, and 
denied June 30, 1926, after the expiration of time 
for taking testimony. No effort was made by Appel- 
lees to extend the time and Appellants having control 
over their case, except where it would operate to the 
prejudice of Appellees, had a right to have the same 
dismissed on motion. 

The other assignments of error numbered 3, 4 and 
5 assign as error the entry of the Final Decree. As it 
is our opinion that error was committed by the lower 
Court in denying the Motion of the Appellants to dis- 
miss the Bill, it is unnecessary to discuss these assign- 
ments of error. 

This cause is reversed, with direction that the Mo- 
tion be granted and the Bill of Complaint dismissed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and decreed 
by the Court that the order of the Circuit Court in 
this cause be, and the same is hereby, reversed, with 
direction that the bill of complaint be dismissed. 

ELLIS, C. J., and WHITFIELD, TERRELL and 
BUFORD, JJ., concur. 


THE STATE OF FLORIDA, 
Appellant, 
Vv. St. Lucie County. 
FORT PIERCE INLET DISTRICT, 
Appellee. 
Per Curiam. 

This appeal is from a decree validating an issue of 
$650,000.00 of bonds of the Fort Pierce Inlet District, 
pursuant to Chapter 12031, Acts of 1927. 

It is contended that the validating decree should 
be reversed because Chapter 9980, Acts of 1923, which 
created the Fort Pierce Inlet District, authorizes a tax 
levy without definite limitations and is unconstitu- 
tional under the principles stated in the case of Stuart 
vs Daytona and New Smyrna Inlet District, decided 
at this term of this Court. 


Even if it should in appropriate proceedings be ad- 
judged that Chapter 9980, supra, unlawfully attempts 
to delegate the legislative power to tax, that may 
not affect the existence of the District as created 
by the Statute, and as the authority to levy taxes con- 
ferred by Chapter 12031 is limited to the payment of 
the principal and interest of the $650,000.00 of bonds 
authorized by the latter act, the principles announced 
in the cast of Stuart vs Daytona and New Smyrna 
Inlet District are not applicable here. 

The decree of the Chancellor should be affirmed 
and it is so ordered. 

Affirmed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
JJ., concur. 


Pearl Adams, Mayme Adams, 
Carrie Lee Jones and Gladys 
Jones, 


Plaintiffs in Error, 


Vv. Brevard County. 
The State of Florida, 

Defendant in Error. 
BROWN, J. 


The writ of error in this case was issued and dated 
June 13, 1927, and made returnable June 29, 1927. 
Writs of error in criminal cases must be isued and made 
returnable as the like writs in civil cases. Sec. 6149, 
Rev. Gen. Stats. All writs of error are required by the 
statute to be made returnable to a day, either in term 
time or vacation, more than thirty days, and not more 
than ninety days, from the date of the writ. Sec. 2908, 
Rev. Gen. Stats. A writ of error made returnable con- 
trary to law is void, and does not give this court 
jurisdiction of the cause. The fact that the attorney 
general has not moved to dismiss the writ of error 
does not make the writ as issued effective. An ex- 
press or implied appearance is of no avail in such case, 
and the writ will be dismissed by the appellate court 
of its own motion. Savannah, Florida & W. Ry. Co. vs 
Justice, 41 Fla. 508, 26 So. 704; Rye vs Banks, 66 Fla. 
434, 63 So. 825; Anderson vs The State, 73 Fla. 86, 74 
So. 6; Law vs Zimmerman, 87 Fla. 421, 100 So. 528; 
Griffith vs Henderson, 52 Fla. 407, 42 So. 705; Mc- 
Junkin vs Stevens, 88 Fla. 559, 102 So. 756; Mutual 
Life Ins. Co. vs Hartley, 109 So. 421. As the Writ of 
error in this case was made returnable sixteen days 
after it was issued and dated, it confers no jurisdic- 
tion of the subject matter upon this court and must 
be dismissed. 


Writ of Error dismissed. 


ELLIS, C. J. and STRUM, J., concur. 
WHITFIELD, P. J. and TERRELL and BU- 
FORD, JJ., concur in the opinion. 
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Chipola Valley Realty Company, 
a Corporation, 
Appellant, 
Vv. Calhoun County. 
J. L. Griffin, et al, 
Appellees. 
CHILLINGWORTH, Circuit Judge. 

This is a suit by a corporation against a former Su- 
erintendent and a former director, to declare a trust 
and to require an accounting of the proceeds received 
from certain timber which was sold by the corporation 
to the Superinendent in 1916. There were several other 
defendants, who were alleged to have purchased part 
of the timber or rights incident thereto, from the 
Superintendent. 

Answers were filed on behalf of the Superintend- 
ent and the director of the corporation. The complain- 
ant corporation took testimony by deposition. The de- 
fendants presented no testimony. The bill was dis- 
missed on final hearing. 


The bill, briefly summarized, alleges that in 1916, 
the corporation owned certain land in Florida; that the 
corporation was a West Virginia corporation; that at 
the urgent solicitation and request of defendant War- 
ren, the director, a conveyance of certain timber was 
made to defendant Griffin, the Superintendent; that 
Warren represented that the only timber being con- 
veyed was “down timber”; that the board of directors 
of the corporation at a meeting, held in West Virginia, 
authorized the sale only of “down timber”; that Warren 
was present at the meeting and said the timber was 
worth no more than four hundred dollars, and that the 
only timber being sold to the Superintendent was “down 
timber’; that the officers of the corporation failed to 
read or closely examine the conveyance which they 
executed ; that the corporation in fact sold all of its tim- 
ber rights for a period of ten years in the lands 
described in the conveyance; that Griffin was only the 
nominal grantee and Warren the real beneficiary; that 
this was a fraud perpetrated by Warren, the director, 
upon the corporation; that Griffin later sold and con- 
veyed portions of the timber rights and received large 
sums of money; and that Warren received certain of 
the proceeds from Griffin, and that the conveyance 
should be set aside as a fraud upon the corporation. 

The answer of the defendant Griffin alleges that 
two of the directors of the corporation, and also War- 
ren, discussed the matter of the sale of the timber 
rights with him on the land in 1916; that they prom- 
ised him the refusal of the timber rights on the basis 
of twenty-five cents an acre; that the next he knew, 
or heard anything of or about the proposition from 
any one, was when he received from the corporation 
a conveyance of the timber rights with the request 
for one hundred dollars in cash, and three promis- 
sory notes of one hundred dollars each to be executed 


by him; that he, Griffin, accepted the conveyance, paid 
the cash and delivered the notes; that thereafter he 
sold a portion of the timber rights and has received 
profits from the transaction; that the West Virginia 
directors were on the ground when he made the offer 
to them, and that they had been on the ground in 
Florida a number of times since then and had never 
questioned his purchase or conveyance, and had full 
knowledge of the facts when he bought the timber 
rights. 

The answer of the defendant Warren states thai 
he acted for no one else except the corporation; tha! 
it was understood by the officers of the corporation ai 
the time of the execution of the conveyance that the 
timber rights were being conveyed; that the other 
sold for four hundred dollars; that he had no interest 
in the transaction at its inception, and had no inter- 
est until some time some years later, when he assisted 
Griffin, the Superintendent, in financing some of the 
operations of a saw mill and preparation of the tim- 
ber for market; that the complainant knew, or ought 
to have known, from the reading of the contents, what 
timber rights were being conveyed; that the other 
directors had many opportunities to go over the land, 
and had in fact visited the land and raised no objection 
to the transaction until some years later. 

The answer contains certain affirmative matter, 
which under the provisions of Section 3121 of the 
Revised General Statutes of Florida, was denied by 
complainant. No testimony having been offered by 
the defendant, those portions of the answer can no! 
be considered at the present time, for complainant's 
testimony does not substantiate them. 

This Court held in Jacksonville Cigar Company vs 
Dozier, 53 Fla. 1059, 48 So. 528, that it is a genera! 
rule that a director in a corporation occupies a fiduci- 
ary relation to the corporation, and that he will not be 
allowed in equity to act in hostility to it, by acquiriny: 
for his own benefit a lease of the premises occupic«! 
by the corporation in carrying on its business, but will 
be treated as a trustee of a lease thus acquired by him 
for the benefit of the corporation. 

While the burden of showing the validity of the 
contract and the fairness and honesty of his dealings 
with the corporation is on the director, officer or 
agent, yet a purchase by an officer or director of 
property from the corporation is not void, but void- 
able at the option of the corporation. 14a C. J. 112, 120. 

It is obvious from the complainant’s testimony, that 
if the president and secretary of the corporation had 
only read the conveyance they executed on behalf of 
the corporation they would have then instantly realized 
that the corporation was selling something more than 
mere “down timber,” and that the officers and di- 
rectors of the corporation must have ascertained during 
the course of their inspection of the physical prop- 
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erties of the corporation and their negotiations looking 
to a settlement of its affairs, that the corporation 
had long since disposed of something more than “down 
timber.” 

Griffin, during all the years, made no attempt to 
conceal his purchase. He promptly placed his deed 
on record. He spoke of the saw mill operations, say- 
ing that “we were operating” the mill. He spoke of 
“our timber” and “our timber rights” and in fact he 
held himself out to the corporation, directors and of- 
ficers, and to every one else, so far as the record dis- 
closed, as being the owner of the timber rights which 
were described in the conveyance executed in 1916. 
Griffin perpetrated no fraud on the Corporation, and 
Warren was not acting as the agent of Griffin. 

The bill of complaint was not filed until 1922. The 
complaint alleges that only recently before the 
filing of the bill it acquired information as to the fraud 
which had been practiced upon the corporation. The 
evidence does not establish any proper justification 
for a delay of six years. 

It appears to be well settled that the right to 
relief against a director of a private corporation for 
breach of trust is barred by laches, where the com- 
plainant, with full knowledge of the material facts 
waits an unreasonable time before seeking relief. See 
10 A. L. R. 370, and cases cited therein. 

It is therefore our conclusion that there was no 
error in dismissing the bill. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing Opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its Opinion, it is considered ordered and adjudged 
by the Court that the decree of the Circuit Court in 
this cause be, and the same is hereby, affirmed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


STATE OF FLORIDA, ex rei 
WALTER L. MARKS, 
Relator, 


Vv. Monroe County. 
HENRY R. CHASE, Sheriff of 
Dade County, Florida, ROLAND 
CURRY, Sheriff of Monroe 
County, Florida, and E. A. 
LARKINS, 
Respondents. 
OPINION. 

By GRAY, Circuit Judge. 

The Relator was apprehended in Dade County, Flor- 
ida, by the Sheriff. On November 3rd, petition for writ 
of habeas corpus was presented to the Honorable Jeffer- 
son B. Browne, Judge of the Twentieth Judicial Cir- 
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cuit, on account of the absence of the Honorable H. F. 
Atkinson of the Eleventh Judicial Circuit, and the ill- 
ness of the Honorable A. J. Rose, the other Judge of the 
said Circuit. Writ of habeas corpus was duly issued 
on November 3rd, 1925, and on the 4th day of Novem- 
ber, 1925, the Sheriff of Monroe County filed his re- 
turn, disclosing that the Relator was held by virtue 
of an executive warrant of extradition issued by the 
Governor of the State of Florida. The Relator contests 
the legal sufficiency of the executive warrant of extra- 
dition issued by the Governor of this State on the 
ground that the warrant of extradition did not use 


the word “found,” after the words, “copy of indict- 
ment.” 


The Relator also contends that he was entitled 
to a hearing before the Governor of the State of Flor- 
ida under Chapter 10129, Acts of 1925. 

The final order of the Court below dismissed the 
writ and remanded the prisoner to the custody of the 
respondent Sheriff. From such order the Relator sued 
out a writ of error. 

The executive warrant reads as follows: 

“Whereas, the Executive authority of the State of Ken- 
tucky has demanded of the Executive authority of the State of 
Florida the delivery and surrender of the body of Walter L. 
Marks as a fugitive from justice from said State of Kentucky 
to said State of Florida, and has produced and filed with 
the Executive authority of said State of Florida to which said 
State Walter L. Marks has fled from the State of Kentucky 
a copy of Indictment charging the said person so demanded with 
having committed in said State of Kentucky against the said 
State of Kentucky the crime of converting property of another 
to his use and which is certified as authentic by the Executive 
of said State of Kentucky. 

“NOW, THEREFORE, This is to command you to appre- 
hend and arrest the body of the said Walter L. Marks and deliver 
his said body to Capt. E. A. Larkins, agent of the said State 
of Kentucky, duly authorized and empowered to receive and 
convey the said Walter L. Marks to the State of Kentucky, 
then and there to be surrendered to the legal authorities of 
said State, to be dealt with according to law.” 

Section 5278 of the Revised Statutes of the United 
States, the Act of Congress relating to Extradition, 
provides: 


“Whenever the executive authority of any State or Terri- 
tery demands any person as a fugitive from justice, of the ex- 
ecutive authority of any State or Territory to which such 
person has fled, and produces a copy of an indictment found 
or an affidavit made before a magistrate of any State or 
Territory, charging the person demanded with having commit- 
ted treason, felony, or other crime, certified as authentic by 
the Governor or chief magistrate of the State or Territory 
from whence the person so charged has fled, it shall be the duty 
of the executive authority of the State or Territory to which 
such person has fled to cause him to be arrested and secured, 
and to cause notice of the arrest to be given to the executive 
authority making such demand, or to the agent of such authority 
appointed to receive the fugitive, and to cause the fugitive to be 
delivered to such agent when he shall appear.” 


The warrant of extradition must show that the re- 


quirements of law have been followed. These in general 
are: 
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(1) That the person charged had been demanded as a fugi- 
tive from justice by the Executive of the State from which 
he fled; 

(2) That the requisition was accompanied with a copy of 
an indictment, or an affidavit made before a magistrate; 

(3) That the copy of the indictment, or the affidavit was 
duly certified as authentic. 


Moore on Extradition, Vol. 2, Sec. 621; State vs Chase 107 
So. 541. 


In State Ex Rel Arnold vs Justus, 84 Minn. 237, 55 
L. R. A. 335, it is said: 


“The Governor’s warrant need not set forth facts or grounds 
upon which the same is issued with the certainty required in 
criminal pleadings; if it appears therein that under the Fed- 
eral Constitution and the Act of Congress the prisoner is de- 
manded as a fugitive it is sufficient.” 


The Governor of the State issuing the requisition 
for the fugitive is the only proper judge of the authen- 
ticity of the affidavit, and when the requisition certi- 
fies that the affivadvit is duly authenticated accord- 
ing to law it is sufficient. 

Michael Kertz vs The State, 22 Fla. 36. 

In the case of People Ex Rel Hyatt vs Corkran, 188 
U. S. 691, the Executive Warrant was issued by the 
Governor of the State of New York upon the demand 
of the Governor of the State of Tennessee. The war- 
rant recites, “which said demand is accompanied by 
copies of indictment and other documents duly cer- 
tified by the Governor of the State of Tennessee.” 
The Supreme Court of the United States in that case 
held that the “warrant issued by the Governor was 
sufficient prima facie to justify the arrest of the re- 
lator and his delivery to the agent of the State of Ten- 
nessee.” 


The portion of Chapter 10129 of Acts of 1925, under 
which the Relator contends he was entitled to a hear- 
ing before the Governor of the State of Florida before 
issuance of the Executive Warrant is as follows: 

“Every person arrested as a fugitive from justice, shall 
for a bailable offense, have the right to give bond, in an 
amount to be fixed by the County Judge of the county, and be 


released from custody thereon, pending a hearing before the 
Governor on the requisition. 


There is nothing in this Act which makes it manda- 
tory upon the Governor to grant a hearing before is- 
suance of his Executive Warrant, nor has the person 
arrested a constitutional right to be heard before the 
Governor. 


Munsey vs Clough, 196 U.S. 364. 
The order remanding the Relator is therefore af- 
firmed. 


ELLIS, C. J., and WHITFIELD, TERRELL, 


STRUM and BROWN, JJ., concur. 
BUFORD, J., disqualified. 
STRUM, J., (concurring). 


For the purpose of this proceeding, the certificate 
of the Governor of Kentucky that the copy of the in- 
dictment accompanying the executive demand is “‘auth- 
entic” is sufficient to disclose prima facie that the 


indictment was “found,” so as to cast upon the fugitive 
the burden of showing the contrary. 

ELLIS, ‘C. J., and WHITFIELD, TERRELL and 
BROWN, JJ., concur, in the opinion filed January 10, 
1928. 


C. A. Briggs, 
Plaintiff in Error, 
Vv. Dade County. 
C. A. Mann, 
Defendant in Error. 
ADAMS, Circuit Judge. 
The above cause comes to this Court on Writ of 
Error from the Dade County Circuit Court as a result 
of a disagreement between above named litigants as to 


_the purchase and sale of an automobile. The conclusion 


is reached from the record that the gentlemen were 
well to do residents of some of our northern states 
who sought to escape the arctic weather of their home 
country by coming to Florida and enjoying its salubri- 
ous climate during the winter season. It is also con- 
cluded, that, after arriving at Miami, where, because 
of its balmy breezes, it is euphoniously stated, that 
“it is June in January,” Mr. Briggs found himself afoot, 
so to speak, and without his own means of conveyance 
wherewith he might travel around and see more of 
the beauties of Florida. He needed an autohobile for 
that purpose, and purchased one from Mr. Mann for 
$1,850, with the agreement that on April Ist, follow- 
ing, Mr. Mann could repurchase it for $1,000. Mr. Mann 
gave his check for $100 to Mr. Briggs as a sort of a 
binder on the repurchase agreement. April first rolled 
around and Mr. Mann broached the subject of the re- 
purchase of the car at the agreed price of $1,000, but 
Mr. Briggs suggested that $1,500 would be more ap- 
propriate. This suggestion did not meet with any en- 
thusiasm on the part of Mr. Mann, and suit was in- 
stituted by him against Mr. Briggs and the matter 
given into the hands of the Court for adjudication. 
Two witnesses testified in the trial of the cause. 
Mr. Mann testified that the car was a 1923 model three 
61 Cadillac; that its value on the date he sold it to Mr. 
Briggs, to wit, January 10th, 1924, was $2,500; that 
between that date and April Ist, 1924, the date for the 
repurchase, it would depreciate six or seven hundred 
dollars ‘‘providing it was in good condition’; that its 
market value around April 1st, 1924, would be “‘around 
nineteen hundred to two thousand dollars.” 


Mr. Darby testified that on April 1st, 1924, the fair 
market value of the car was “about one thousand 
dollars; that the car had braided mohair trimmings 
like that used in Pullman cars, but that it had been 
damaged, and that he saw the car around April 1st 
and that the door handles were off and the exterior 
and interior looked like they had had poor care. He 
was also asked “What was the ordinary depreciation 
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and market value of that car on April Ist, 1924, to 
which he replied, “Well, the market value that way, 
when you take the market value you have to take 
what it sold for. Selling it for eighteen hundred and 
fifty dollars, the market value should be around a 
thousand dollars.” There was also a paper writing filed 
in evidence purporting to be a purchase and sale agree- 
ment when Briggs bought the car from Mann, but in 
its status as shown by the record, it is unimportant in a 
consideration of the issues here. 

At the conclusion of all the testimony the plaintiff 
made the following motion for a directed verdict for 
the plaintiff, as follows: 


“That there is no dispute in the testimony as to the 
following ‘facts: That the plaintiff sold to the defendant the 
auomobile which at first it was agreed was worth $2,500, 
and the sale was made for $1,850 and at the same time the 
defendant agreed to re-sell the said automobile to the plaintiff 
for $1,000 on or before April 1st, 1924, and that at the time 
the plaintiff paid to defendant the sum of $100 to bind that 
bargain, and if the plaintiff is entitled to recover no more, 
he is entitled to recover the difference between the agreed 
valuation of the automobile and the amount it was actually sold 
for plus the sum the plaintiff paid to defendant on account 
of that purchase, and there being no dispute in the testimony 
as to the facts, the plaintiff moves the Court for a directed 
verdict, and that the verdict be for the sum of $750 plus 
interest from April 1st, 1924, at the legal rate.” 


The motion was granted, and verdict rendered as 
moved for, and judgment entered thereon. 

The motion assumed, and the Court did also ap- 
parently, that there was no conflict in the testimony 
as to the value of the car. Mann testified the market 
value of the car on April Ist, 1924, was about nine- 
teen hundred to two thousand dollars, and that the 
depreciation was between six and seven hundred dol- 
lars. Darby testified that the market value on above 
date was around a thousand dollars, and apparently 
that the depreciation was around $750, the difference 
between the value fixed on it, and the amount it sold 
for, viz., $1,850. If there is not conflict in their testi- 
mony as to the value of this car, then our eyes de- 
ceive us in the reading of the testimony. Where there 
is a conflict in testimony on which reasonable men 
could disagree, motion for directed verdict should be 
overruled. 


“A party moving for a directed verdict, admits not only 
the facts stated in the evidence adduced, but also admits every 
conclusion favorable to the adverse party that a jury might 
fairly and reasonably infer from the evidence.” 


Stevens vs Tampa Elec. Co., 88 So. 303. 


“Tf reasonable men may differ as to the existence of facts 
establishing an ultimate fact, or as to inferences to be drawn 


from conceded facts, the case should be submitted to the 
jury.” 


Haile vs Mason Hotel, 71 Fla. 469. 

The measure of damages presented by the motion 
was the difference between the value of the car on 
January 10th, 1924, to wit, $2,500 and the sum of 
$1,850 which it sold for, plus the $100 Mann had paid 
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Briggs as a binder. On that basis the amount would 
be $750, for which verdict was directed. In accepting 
the above as the proper measure of damages we think 
our learned Brother, the trial Judge, committed error. 

In cases of this kind the generally supported rule 
as to the measure of damages is as follows: 

“Where the breach consists in the failure of the seller to 
deliver the goods, the measure of damages is ordinarily the 
difference between the contract price and the market price 


of the goods at the time and place of delivery.” 
35 Cye. 633. 


In support of above rule the above authority furn- 
ishes citations from the Appellate Courts of thirty-one 
different States, and also supporting decisions of the 
Supreme Court of the United States. 

The generally supported rule as to evidence in cases 
like this is: 


“In an action by the buyer, there must be sufficient evidence 
of the damages sustained by him consequent on non-delivery. 
The evidence of such damages must, ordinarily show the differ- 
ence between the contract price and the market price at the 


time when and the place where the delivery was to be made 
under the contract.” 


11 Cye. of Evidence, 603. 
Roberts vs Benjamin, 124 U. S. 64. 


There are two peculiar situations presented by the 

record which attracted our attention; viz, the declara- 
tion alleges Mann sold the car to Briggs for $1,800, 
and the evidence shows he sold it for $1,850. Dam- 
ages were sought “‘to the extent of the difference in 
the value of said automobile, now the sum of nineteen 
hundred dollars, and the balance of said purchase price, 
to wit, nine hundred dollars,” whereas, verdict was 
directed for the difference between $1,850 the sale 
price, and $2,500 the alleged value, plus the $100 bind- 
er paid. The declaration alleges the car sold for one 
price, the evidence shows another. Damages were 
sought on one basis, and verdict was directed on a basis 
entirely at variance therewith. 
Five assignments of error were presented. The 
real question at issue here can be adjudicated by a 
decision on the third assignment, “The Court erred 
in granting plaintiff’s motion for a directed verdict 
at the close of all the testimony.” The other assign- 
ments present questions subordinate to that presented 
by the quoted assignment. 

Because of the error above pointed out, the judg- 
ment of the lower Court is reversed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and adjudged 
by the Court that the judgment of the Circuit Court 
in this cause be, and the same is hereby, reversed. 

ELLIS, C. J., and WHITFIELD, TERRELL, 


STRUM, BROWN, and BUFORD, JJ., concur in the 
opinion filed January 10, 1928. 
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The State of Florida, ex rel, Fred 
H. Davis, as Attorney General, and 

ex rel, A. S. Wells, E. S. Matthews, 

and Mamie G. Eaton, as Railroad Com- 
missioners of the State of Florida, 


Relators, 
Vv. Mandamus. 
Atlantic Coast Line Railroad Company, 
Respondent. 


TERRELL, J. 

This is a proceeding by mandamus on relation of 
the Attorney General and the Railroad Commissioners 
of the State of Florida, seeking to require the respond- 
ent, Atlantic Coast Line Railroad Company, to restore 
its tracks along the line of its railroad extending from 
Yuste to Monticello in Jefferson County, Florida, a 
distance of from five to six miles, and to maintain the 
same and to restore the schedule and train service 
over said line of railroad that was in effect prior 
to the 25th day of August A. D. 1927. The material 
allegations of the alternative writ are as follows: 

“That the respondent is a common carrier operating a 
branch line of railroad within the State of Florida known as 
the Yuste to Monticello branch, being part of a line of railroad 
formerly known as the Thomasville, Georgia-Monticello, Florida 
branch; that that portion of this line within the State of Florida 
was constructed and built under a charter granted by the State 
of Florida to the Savannah, Florida and Western Railway by 
Chapter 3794, Laws of Florida 1897; that this franchise was 
purchased by the Atlantic Coast Line in 1902, and that the 
Atlantic Coast Line Railroad Company had operated said line 
up to and until the 25th day of August, 1927, since which date 
the respondent has failed to operate said line, and did, without 
notice and without the consent of the Railroad Commission 
of Florida, abandon and cease operating its trains over that 
part of its Thomasville, Georgia-Monticello, Florida, branch 
running from Yuste to Monticello; that it took up this line 
entirely, abolished depots or station agencies, and has since 
August 25th, 1927, deprived the Town of Monticello, Florida, 
of railroad facilities which it had had; that this action on the 
part of the Atlantic Coast Line Railroad Company has resulted 
in confusion, inconvenience, hindrance, delays and injury to the 
public generally in the State of Florida; that the people of 
the State of Florida are without remedy in the premises unless 
it be afforded by the interposition of this Court through a writ 
of mandamus. The alternative writ directs respondent to restore 
its tracks, the train service, schedules, etc. until permission 
shall have been lawfully obtained from the proper authori- 
ties authorizing such discontinuance and abandonment, or to 
show cause why it refuses so to do. 


Respondent moved to quash the alternative writ. 
The motion to quash recites seventeen grounds all of 
which are predicated on, (1) misjoinder of parties 
relators, (2) Relators have their remedy at law, (3) 
This court is without jurisdiction of the cause and 
(4) The State of Florida and the Railroad Commission 
of Florida are without authority to regulate the subject 
matter involved. 


It is first contended by respondent that the Rail- 
road Commissioners of Florida are improper parties 
relators to this cause. 
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In the instant case mandamus is sought to require 
the performance of a public duty. The rule seems 
well settled that where mandamus is invoked for 
the enforcement of a purely private right the State 
is not a necessary party and all procedings must be con- 
ducted in the name of the actual parties in interest. 
18 R. C. L. 323, 14 Am. & Eng. Ency. of Law, 218 
and cases cited. But where the question is one of 
public right and the object of the manadmus is to 
procure the enforcement of a public duty, the relator 
need not show that he has any legal or special interest 
in the result, it being sufficient that he is interested 
as a citizen in having the law executed and the duty 
in question enforced. State vs Crawford, 28 Fla. 441, 
10 So. 118, 14 L. R. A. 253; Florida Central Railroad 
Company vs State, 31 Fla. 482, 13 So. 103, 34 A. S. R. 
30, 20 L. R. A. 419, 18 R. C. L. 325 and cases there cited. 
14 Am. & Eng. Ency. of Law 218. Cases in which ques- 
tions of public right are primarily involved should as 
a rule be brought-in the name of the people, the person 
instituting the proceeding appearing as relator. It is 
also fitting that such cases be inaugurated by the At- 
torney General, or with his consent or that the re- 
fusal of that officer to act be shown. State ex rel, At- 
torney General vs Johnson, 30 Fla. 433, 11 So. 845, 18 
L. R. A. 410; Northern Pacific Ry. Co. vs Washington 
Territory, 142 U.S. 492, 18 R. C. L. 324. 

The authority of the Attorney General to institute 
this proceeding is not questioned. We think that in view 
of the rule here announced and in view of the power 
vested in the Railroad Commission by Section 4618 Re- — 
vised General Statutes of Florida as amended by Chap- 
ter 8469, Acts of 1921, to regulate schedules, freight 
and passenger service and other matters pertaining to 
common carriers it was proper for the Railroad Com- 
missioners in the interest of or as representatives of 
the people to be made parties hereto. 

In addition to the foregoing it is not out of place 
to state in this connection that paragraph twenty of 
Section one of the Interstate Commerce Act as amend- 
ed by the Transportation Act of 1920 is ample author- 
ity for making the Railroad Commissioners of Florid: 
parties relator to this cause, the pertinent part of said 
paragraph 20 of Section one being as follows: 

“Any construction, operation or abandonment contrary to 
the provisions of this paragraph or of paragraph (18) or (1%) 
of this Section may be enjoined by any Court of competent Jur- 
isdiction at the suit of the United States, the Commission, 
any commission or regulatory body of the State or States af- 
fected, or any party in interest.” 

A careful study of the Interstate Commerce Act as 
amended by the Transportation Act of 1920, discloses 
that this provision was put in that act for the express 
purpose of authorizing the various Railroad Commis- 
sions, or such other regulatory bodies as the state 
might have, to become parties to suits to enjoin con- 
struction, operation or abandonment contrary to the 
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provisions of the named paragraphs of said act. We 
are cognizant of the fact that the Act uses the word 
“enjoined” in referring to the relief granted, but we 


do not consider this use here limited to the technical 
meaning of that term. 


It is next contended by respondent that relators 
have, (1) an adequate remedy at law, (2) that this 
court is without jurisdiction to make any order affect- 
ing the subject matter of the alternative writ, and (3) 
The State of Florida and the Railroad Commission of 
Florida are without authority to regulate the subject 
matter involved. | 


On account of the interblend of law and fact touch- 
ing these three questions we will treat them to- 
gether, the answer to one being the answer to all. It 
is strongly urged upon us by respondent that under 
the provisions of the Interstate Commerce Act the 
subject matter of litigation here brought in question 
is one of regulation that Congress has vested in the In- 
terstate Commerce Commission, that State nor Fed- 
eral Courts have any jurisdiction in the premises, and 
that relators should have gone to the Interstate Com- 
merce Commission for relief. The point to these ques- 
tions is dissolved by an interpretation of certain por- 
tions of paragraphs 17, 18, 19, 20 and 22 of Section 
one of the Interstate Commerce Act as amended by 


the Transportation Act of 1920, said portions being 
as follows: 


(17) * * * Provided, however, That nothing in this Act 
shall impair or affect the right of a State, in the exercise 
of its police power, to require just and reasonable freight and 
passenger service for intrastate business, except in so far as 
such requirement is inconsistent with any lawful order of the 
Commission made under the provisions of this Act. 

(18) After ninety days after this paragraph takes effect 
no carrier by railroad subject to this Act shall undertake 
the extension of its line of railroad, or the construction of a 
new line of railroad, or shall acquire or operate any line of rail- 
road, or extension thereof, or shall engage in transportation 
under this Act over or by means of such additional or extended 
line of railroad, unless and until there shall first have been ob- 
tained from the Commission a certificate that the present or 
future public convenience and necessity require or will require 
the construction, or operation, or construction and operation of 
such additional or extended line of railroad, and no carrier by 
railroad subject to this Act shall abandon all or any portion of 
a line of railroad, or the operation thereof, unless and until 
there shall first have been obtained from the Commission a 
certificate that the present or future public convenience and 
necessity permit of such abandonment. 

(19) The application for and issuance of any such cer- 
tificate shall_be under such rules and regulations as to hearings 
and other matters as the Commission may from time to time 
prescribe, and the provisions of this act shall apply to all such 
proceedings. Upon receipt of any application for such certificate 
the Commission shall cause notice thereof to be given to and 
a copy filed with the Governor of each state in which such 
additional or extended line of railroad is proposed to be con- 
structed or operated, or all or any portion of a line of railroad, 
or the operation thereof, is proposed to be abandoned, with 
the tight to be heard as hereinafter provided with respect to 
the hearing of complaints or the isuance of securities; and 
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said notice shall also be published for three consecutive weeks 
in some newspaper of general circulation in each county in or 
through which said line of railroad is constructed or operates. 

(20) The Commission shall have power to issue each cer- 
tificate as prayed for, or to refuse to issue it, or to issue it for a 
portion or portions of a line of railroad, or extension thereof, de- 
scribed in the application, or for the partial exercise only of such 
right or privilege, and may attach to the issuance of the certifi- 
cate such terms and conditions as in its judgment the public con- 
venience and necessity may require. From and after issuance 
of such certificate and not before, the carrier by railroad may, 
without securing approval other than such certificate, comply 
with the terms and conditions contained in or attached to the 
issuance of such certificate and proceed with the construction, 
operation, or abandonment covered thereby. Any construction, 
eperation, or abandonment contrary to the provisions of this 
paragraph or of paragraph (18) or (19) of this Section may 
be enjoined by any court of competent jurisdiction at the suit 
of the United States, the Commission, any commission or regu- 


lating body of the State or States affected, or any party in 
interest. 


(22)The authority of the Commission conferred by para- 
graphs (18) to (21), both inclusive, shall not extend to the con- 
struction or abandonment of spur, industrial, team, switching or 
side tracks, located or to be located wholly within one State, or 
of street, suburban, or interurban electric railways, which are 


not operated as a part or parts of a general steam railroad 
system of transportation. 


The dominating purpose of the Interstate Com- 
merce Act was to secure conformity to prescribed 
standards through examination and appreciation of 
the complex facts of transportation by the body. cre- 
ated for that purpose; and as the Supreme Court of 
the United States has frequently said it would be 
destructive of the system of regulation defined by the 
Interstate Commerce Act if the Court without the pre- 
liminary action of the Interstate Commerce Commis- 
sion were to undertake to pass upon the administrative 
questions which the Act has primarily confided to the 
Commission. Minnesota Rate Cases (Simpson vs Shep- 
ard) 230 U.S. 352, 33 Sup. Ct. Rep. 729; Mitchell Coal 
& Coke Co. vs Penna. Railway ‘Co. 230 U.S. 247, 33 Sup. 
‘Ct. Rep. 916; Texas & Pacific Ry. Co. vs American Tie 
& Timber Co. 234 U. S. 138, 34 Sup. Ct. Rep. 885. In 
all these cases and many others we have examined 
on this question the preservation of uniformity and 
the prevention of discrimination in rates in Interstate 
Commerce, as defined in the Interstate Commerce Act, 


was the controlling principle leading the court to its 
conclusion. 


In State ex rel, Burr vs Seaboard Airline Ry. Co. 
89 Fla. 419, 104 So. 602, this court held that under 
the Interstate Commerce Act as amended by the 
Transportation Act of 1920 the Interstate Commerce 
Commission was vested with extraordinary power in 
the matter of regulating Interstate Commerce, but 
that there was still left a clear field of operation for 
the states in the matter of requiring just and reason- 
able freight and passenger service for Intrastate busi- 
ness so long as such requirements are not inconsist- 
ent with lawful orders of the Interstate Commerce 
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Commission in the interest of Interstate Commerce, and 
that said Act should not be construed so as to prevent 
the state from exercising its police power to require 
adequate local facilities for intrastate passenger traf- 
fic reasonably necessary for the protection of the 
health, comfort, and convenience of the passengers. 

It has been held that wherever the interstate and 
intrastate transactions of carriers are so related that 
the government of the one involves the control of 
the other, it is Congress and not the state, that is en- 
titled to prescribe the final and dominant rule. Atch- 
ison T. & S. F. Ry. Co. vs Railroad Commission, 190 
Cal. 214, 211 Pac. Rep. 460. 

These holdings by the Federal Supreme Court, the 
Supreme Court of Florida, and the Supreme Court 
of California are amply supported by the spirit and 
substance of that part of paragraph seventeen and 
paragraph twenty-two of Section one of the Interstate 
Commerce Act as amended by the Transportation Act 
of 1920 quoted in this opinion. Turning to the debate 
in ‘Congress as presented in the Congressional Record 
incident to the passage of this act there can be no doubt 
that our National law making body purposed therein 
to define a clear field of operation with extraordinary 
power imposed in the Interstate Commerce Commis- 
sion to preserve uniformity and prevent discrimina- 
tion in rates in Interstate Commerce, but along with 
this there is the equally evident purpose not to en- 
croach on such matters as lie within the police power 
of the states to regulate; such as depots, joint use 
of terminals and reasonable freight and passenger 
service in Intrastate Commerce. 

With these observations in mind let us examine 
the provisions of paragraphs 18, 19 and 20 of the 
Interstate Commerce Act here quoted which we think 
dissolve the point to the questions under discussion. 

Paragraph eighteen requires that before any rail- 
road subject to that act shall undertake any extension 
of its line, the construction of new lines, or shall ac- 
quire or operate any line of road or extension thereof, 
or shall engage in transportation under said act over 
or by means of such additional or extended line of road, 
It shall first obtain from the Interstate Commerce 
Commission a certificate that the present or future 
public convenience and necessity require or will require 
the construction, or operation, or construction and op- 
eration, of such additional or extended line of rail- 
road, and that no carrier by railroad subject to said 
act “shall abandon all or any portion of a line of rail- 
road, or the operation thereof, unless and until there 
shall first have been obtained from the Commission a 
certificate that the present or future public conveni- 
ence and necessity permit of such abandonment.” 

Paragraph nineteen provides that the application 
for an issuance of the certificate required by para- 
graph eighteen shall be under rules and regulations 


prescribed by the Interstate Commerce Commission 
and that upon’ receipt of the application therefor, 
notice shall be given to the Governor of the State af- 
fected with the right to be heard as the act provides 
and that said notice shall be published for three con- 
secutive weeks in some newspaper of general circul- 
ation in each county, in or through which said line 
of railroad is constructed or operates. 

Paragraph twenty provides that the Interstate 
Commerce Commission may issue the certificate as 
prayed for, or may deny it in toto, or may issue it with 
such restrictions or modifications as.in the judgment 
of the commission, public convenience and necessity 
may require. This paragraph further provides that 
from and after the issuance of such certificate and not 
before the carrier may without other approval pro- 
ceed with the continuation, operation, or abandonment 
covered thereby and that “any construction, operation 
or abandonment contrary to the provisions of this para- 
graph or of paragraph (18) or (19) of this Section 
may be enjoined by any court of competent jurisdic- 
tion at the suit of the United States, the Commission, 
any commission or regulating body of the state or 
states affected, or any party in interest.” 

We think that in view of these provisions the con- 
clusion is inescapable that the acquirement of a cer- 
tificate of convenience and necessity is a prerequisite 
to the abandonment on the part of a railroad company 
of any portion of its line of railroad and that the said 
act clearly imposes the burden on the carrier by rail- 
road to secure such certificate. When secured it is 
a complete defense to an action of this kind but until 
secured abandonment may be enjoined as provided in 
paragraph twenty. 

If this was exclusively a matter of rate regula- 
tion, administration or discrimination among. inter- 
state carriers, the Interstate Commerce Commission 
would undoubtedly be the forum in which this pro- 
ceeding should be conducted, but such is not the case. 
We have here in its final analysis the question of 
whether or not a common carrier by railroad which 
comes within the purview of the quoted Federal 
Statute, can in defiance of the terms of its franchise 
with the State and prior to being authorized by the 
Interstate Commerce Commission to do so, abandon 
any portion of its line of railroad, which it construct- 
ed and has operated and maintained for many years. 
We think this question must be answered in the nega- 
tive and that until relator has by appropriate proceed- 
ings before the Interstate Commerce Commission se- 
cured its certificate of convenience and necessity to 
abandon that portion of its road extending from Yuste 
to Monticello in Jefferson County this court has juris- 
diction of the parties and the subject matter and may 
determine whether such facts have been presented as 
constitute a cause of action. If this is not the rule 
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a carrier may ad libitum abandon any portion of its 
road and leave the state and the patrons served by it 
helpess, as there appears to be no power in the Inter- 
state Commerce Commission to enforce the reinstate- 
ment of all or any portion of an abandoned road. 

We have found no cases directly in point, but the 
following support this view. State, ex rel, Burr vs Sea- 
board Air Line Ry. Co. 89 Fla. 419, 104 So. 602; Great 
Northern Ry. Co. vs Merchants Elevator Co. 259 U. S. 
285, 42 Sup. Ct. Rep. 477, 66 Law Ed. 943; Texas & 
Pacific Ry. Co. vs Gulf, Colorado & Santa Fe Ry. 
Co. 270 U. S. 266, 46 Sup. Ct. Rep. 263, 70 Law Ed. 
578; Western & Atlantic Ry. Co. vs Georgia Public 
Service Commission, 267 U. 8. 4938, 45 Sup. Ct. Rep. 
409, 69 Law Ed. 753; Texas vs Eastern Texas Ry. Co. 
258 U. S. 204, 42 Sup. Ct. Rep. 281, 66 Law Ed. 566; 
Atchison T. & S. F. Ry. Co. vs Railroad Commissioners, 
et al, 190 Cal. 214, 211, 460. 

It follows that the motion to quash the alternative 
writ must be and the same is hereby overruled, and 
the respondent allowed 30 days in which to plead 
further as it may be advised. 

ELLIS, C. J., and WHITFIELD, STRUM, BROWN, 
and BUFORD, JJ., concur in the opinion, filed January 
10, 1928. 


WHITFIELD, J., concurring. 

This court has jurisdiction to require a railroad 
company operating in this State to perform its public 
duties as a common carrier in accordance with its 
franchise obligations, when lawful authority of the 
Federal Congress in regulating interstate commerce 
is not interfered with. See State ex rel Ellis vs A. C. 
L. Railroad Company, 53 Fla. 650, 689, 44 So. 213, 223, 
13 L. R. A. (N. S.) 320, 12 Ann. Cas. 359. While a 
“lawful order” of the Interstate Commerce Commis- 
sion permitting a railroad company to dismantle the 
track of a branch line of an interstate railroad and to 
discontinue a depot at the terminal of such branch 
line, might be a defense to an alternative writ of man- 
damus commanding the restoration of the dismantled 
track and the discontinued depot, the administrative 
authority of the Interstate Commerce Commission in 
the premises does not affect the jurisdiction of this 
court to enforce the public duty unless valid compe- 
tent authority to so discontinue the public service is 
adduced in defense; and the validity of an adminis- 
trative certificate of authority may be litigated and 
adjudicated subject to review by the Federal Supreme 
Court to secure uniformity of interstate regulations 
and the supremacy of Federal authority. 

The Federal Transportation Act provides that “no 
carrier by railroad subject to this Act shall abandon 
all or any portion of a line of railroad, or the operation 
thereof, unless and until there shall first have been 
obtained from the (Interstate Commerce) Commis- 


sion a certificate that the present or future public 
convenience and necessity permit of such abandon- 
ment.” This provision confers administrative author- 
ity upon the Interstate Commerce Commission, to grant 
or refuse authority to abandon a part of an interstate 
railroad. It does not expressly include restoration of 
dismantled railroad tracks: The Act further provides 
that “Any construction, operation, or abandonment 
contrary to the provisions of this paragraph or of 
paragraph (18) or (19) of this section may be en- 
joined by any court of competent jurisdiction at the 
suit of the United States, the Commission, any com- 
mission or regulating body of the State or States af- 
fected, or any party in interest.” This provision re- 
lates to a permissible but not necessarily and exclusive 
preventive remedy for unlawful “construction, opera- 
tion or abandonment,” and does not exclude appro- 
priate remedies for restoring railroad tracks that have 
been unlawfully disjointed and rendered useless for 
public transportation purposes. For such an unlawful 
destruction of a railroad track, the remedies afforded 
by law are applicable, and this is expressly recognized 
by the provision in the Federal Transportation Act 
which reads: ‘‘Provided, however, that nothing in this 
act shall impair or affect the right of a state, in the 
exercise of its police power, to require just and rea- 
sonable freight and passenger service for intrastate 
business, except in so far as such requirement is 
inconsistent with any lawful order of the Commission 
made under the provisions of the act.” 


The restoration of a dismantled track and of an 
abolished depot is not specifically provided for as an 
administrative function. It therefore remains a sub- 
ject of judicial power to be exercised consistently 
with the dominant Federal authority in the premises. 
Courts are not necessarily deprived of their judicial 
powers over a subject because an administrative de- 
termination in the premises is provided for by the 
statute. The courts may decline to apply mandamus 
or injunction when other adequate remedy is provided 
by law or until an authorized administrative determin- 
ation in the premises is made. Uniformity of regula- 
tion of interstate railroad common carriers and the su- 
premacy of the Federal authority within its sphere 
may be secured by appropriate judicial proceedings 
without preliminary administrative determinations, 
though the courts may defer judicial action pending 
authorized administrative determinations in matters 
where such a course will facilitate the administration of 
applicable law, particularly where exhaustive consider- 
ation of complicated facts and circumstances and stat- 
utory administrative discretion are involved. For ex- 
ample cases involving rates of or unlawful discrim- 
ination by common carriers. Where, however, questions 
of law, and not voluminous facts or discretionary ad- 


ministrative functions are involved, the courts may 
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act without administrative determinations. Ultimate 
review by the Federal Supreme Court secures uni- 
formity of regulations and the supremacy of the auth- 
ority of Congress. 

Maintenance of the railroad track that has been 
dismantled and of the station agency that has been 
abolished, and of the service that has been rendered 
the public by the use of the track and station, consti- 
tuted a part of the public service that was being 
performed by the respondent in Florida pursuant to 
franchises and privileges granted by the State; and 
the State has the right through its chief law officer 
and its railroad commissioners, who have official func- 
tions with reference to the public service, to require 
by appropriate legal proceedings a restoration of the 
track and depot station and a continuance of the serv- 
ice heretofore rendered, unless the respondent duly 
shows a legal right to discontinue the public service. 
Mandamus is not excluded by other adequate remedy 
afforded by law. The relators are not improper parties. 

A writ of mandamus, an appropriate proceeding 
brought by the State to compel a railroad common 
carrier to restore its track and depot and to continue 


the public service of a common carrier therewith, is ~ 


not required to set out all matters that may show 
the dislocation of the track, the closing of the depot 
and the discontinuance of the public service to be not 
within the lawful rights of the respondent. Nor is the 
writ required to negative rights to discontinue the 
service that might be claimed by the respondent. See 
38 C. J. 872; State ex rel Mayor 22 Fla. 21. 


An unlawful dislocation of the track and discon- 
tinuance of the depot and the public service being suf- 
ficiently alleged by the State as a predicate to the com- 
mand of the writ to resume the service or to show 
cause for not doing so, it is incumbent upon the res- 
pondent to comply with the command of the writ, or to 
show by definite and sufficient averments, a legal 
defense to the writ. The alternative writ issued at the 
instance of the State by its proper officers sufficiently 
alleges a breach of public duty, and is not subject to 
the motion to quash. The respondent must perform the 
command of the writ, or by appropriate pleading show 
a legal right justifying the alleged breach of public 
duty. 

The allegations of the alternative writ that res- 
pondent unlawfully and in violation of its duty to the 
State and to public, and without the consent of the State 
Railroad Commissioners, dismantled the described 
track, etc., taken with the other allegations of the writ, 
sufficiently allege a breach of a public duty and the 
right of the State to appropriate remedy. This does 
not preclude the respondent from averring by answer 
as a defense to the command to restore, if such be 
the fact, that it had authority to so discontinue the 
particular public service from the Interstate Commerce 
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Commission, a superior authority in the premises, and 
that the consent of the State Railroad Commission is 
not necessary in the particular matter. If a statute 
permitted the dismantling and abandonment alleged 
or dispensed with the necessity for a permissive order 
from the State Railroad Commission, the Court could 
take judicial notice of the statute, and the alternative 
writ would be quashed; but if the respondent has per- 
mission from the Interstate Commerce Commission, 
the dominant authority, that is a fact peculiarly within 
the knowledge of the respondent that may be pleaded 
in defense of the writ, as it could plead a former ad- 
judication of the same controversy by a court of com- 
petent jurisdiction. 

The State is not required to negative in its alter- 
native writ the existence of matters of fact that may 
be adduced as a defense to the writ. 


Daniel T. Lowe, alias Red Lowe, 
Plaintiff in Error, 
Vv. Duval County. 
State of Florida, 
Defendant in Error. 
PER CURIAM. 

Daniel T. Lowe was indicted, tried and convicted 
of the crime of rape in Duval County, Florida. The 
trial took place October 4, 1926, the verdict was with- 
out recommendation, so the death penalty was imposed. 
Lowe took writ of error to this court and seeks re- 
versal on the ground, (1) That the trial court erred 
in denying his motion for continuance, (2) Refusal o! 
the trial court to give charges requested by defend- 
ant, (8) The admission in evidence of a certain news- 
paper found in defendant’s possession when he was ar- 
rested, (4) Insufficiency of the evidence to suppor! 
the verdict and (5) Denial of defendant’s motion for 
new trial. 

The motion for continuance was predicated on the 
showing that only four days elapsed from the date of 
the appointment of counsel to represent Lowe to the 
date of his trial, and that during said time he was sv 
closely guarded that counsel could not see him pri- 
vately and did not have sufficient opportunity to pre- 
pare his defense. 


It is true that under our system of jurisprudence 
the constitutional guaranty of fair and impartial tria! 
contemplates the benefit of counsel and ample op- 
portunity to prepare for trial, which opportunity is 
governed by the facts of the individual case. Ander- 
son vs State, 92 Fla. 477, 110 So. 250; Christie vs 
State, decided August 1, 1927. The motion for continu- 
ance is devoid of any showing of facts or circumstances 
such as was shown in the Anderson and Christie cases, 
that would indicate that four days was not ample time 
to prepare for the trial of this cause. It was the 
duty of the jailor or those having the defendant in 
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custody to make provision for him to be seen and con- 
sulted by counsel, but no showing is made of a request 
or demand for such provision and a refusal thereof. 
No error was, therefore, committed in denying the 
motion for continuance. 

We think the charges requested by defendant were 
properly denied because the general charge given by 
the court fully covered the law of the case. The news- 
paper found in possession of defendant was properly 
introduced in evidence and the entire record amply 
supports the verdict below. 

The judgment of the Circuit Court of Duval Coun- 
ty, Florida, must be and is hereby affirmed. 

Affirmed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J., and BROWN, J., concur in the opinion 
and judgment. 

STRUM, J., absent because of illness. 

Opinion filed January 26, 1928. 


V. D. S. Wilkins and wife, 
Allie Jeanette Wilkins, 


Appellants, 
Vv. Polk County. 
Bank of Commerce, a 
corporation, 
Appellee. 


WHITFIELD, P. J. 

In a suit to enforce a mortgage lien upon the in- 
terest of Allie Jeanette Wilkins, a married woman, in 
real estate, the bill of complaint alleges that V. D. S. 
Wilkins, being indebted to J. B. Charles in the sum of 
$13,500.00 by his certain promissory note now over- 
due, for value received, promised to pay to the order 
of said J. B. Charles the sum of $13,500.00; that to 
secure the payment of the said note, V. D. S. Wilkins 
and Allie Jeanette Wilkins made executed and deliv- 
ered a mortgage deed to J. B. Charles, the mortgage 
covering an undivided 2/9 interest in described real 
estate; that J. B. Charles assigned the mortgage to the 
Bank of Commerce the complainant. The note and 
mortgage were made by V. D. S. Wilkins and Allie 
Jeanette Wilkins. Default in payment is alleged and 
enforcement is prayed by the complainant bank. 

By answer V. D. S. Wilkins and his wife Allie 
Jeanette Wilkins aver “That it is true that on the 
25th day of June A. D. 1924 the defendant V. D. S. 
Wilkins executed his one certain promissory note in 
writing whereby he promised to pay to the order of 
J. B. Charles on or before one year, thirteen thousand 
five hundred ($13,500.00) dollars, and to secure the 
payment of said note the said V. D. S. Wilkins and his 
wife Allie Jeanette Wilkins made, executed and de- 
livered the mortgage deed to the said J. B. Charles 
conveying an undivided one-half interest in and to the 


land described in complanant’s bill of complaint and 
being the property of the said Allie Jeanette Wilkins; 
and these defendants further admit that the said J. 
B. Charles assigned, transferred and set over to the 
said Bank all the said notes and mortgage, but these 
defendants deny that said V. D. S. Wilkins was then 
and there indebted to the J. B. Charles in the sum of 
thirteen thousand five hundred ($13,500.00) dollars, 
and further deny that the said J. B. Charles for value 
received transferred, assigned and set over the said 
mortgage and note to the Bank of Commerce; and that 
the said note and mortgage as aforesaid executed was 
made to the order of said J. B. Charles upon the sug- 
gestion of the said Bank of Commerce, and in accord- 
ance with said suggestion the said J. B. Charles did 
assign and set over said note and mortgage to the said 
Bank of Commerce without consideration; That the 
cause for giving of said note was a loan secured by 
said Allie Jeanette Wilkins from said Bank of Com- 
merce, amounting to the sum of thirteen thousand five 
hundred ($13,500.00) dollars, and the proceeds from 
the said note and mortgage so made, executed and 
delivered and transferred to the Bank of Commerce 
credited by the said Bank of Commerce to the account 
of the said Allie Jeanette Wilkins; and that before the 
Bank of Commerce did grant the said loan it required 
the said Allie Jeanette Wilkins to pay in advance the 
interest on said note at the rate of eight per cent, 
(8°) per annum for one year, and in addition there- 
to the sum of three thousand five hundred seventy dol- 
lars and sixty cents ($8,570.60) as the bonus, so called, 
of the said Bank of Commerce in making said loan, 
which said payment was made by check of the said 
Allie Jeanette Wilkins upon her account. 

Other averments of the answer need not be stated. 

An appeal was taken from a decree for complain- 
ant. 

It appears that the transaction was with the Bank, 
J. B. Charles being a medium, for making the mort- 
gage; that the Bank credited Mrs. Wilkins with $13,- 
500.00, less interest $1,082.70, making a net deposit 
to Mrs. Wilkins’ account of $12,417.30. At the same 
time Mrs. Wilkins gave the Bank a check for $3,570.60, 
which was charged against Mrs. Wilkins’ account. On 
the back of the check are indorsements in pencil: 

1,500.00 note 
1,780.57 ” 
271.33 interest 
18.70 new int. 928.00 


3,570.60. ” 

It does not clearly appear that the check for $3,- 
570.60 was given by Mrs. Wilkins to pay notes of her 
husband due to the Bank. The pencil endorsements on 
the check were not explained by officials of the Bank 
in whose interest the endorsements were made; and 
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the testimony does not show that Mrs. Wilkins in- 
tended her check for $3,570.60 as payment of her 
husband’s notes and not as a bonus for making the 
loan, the latter affecting the issue of usury. “Where 
there is such an insufficiency of evidence as to leave 
a material point in controversy uncertain and such a 
point is covered by the pleadings and it affirmative- 
ly appears that additional evidence is available and 
justice seems to require a more complete development 
of the rights of the parties under the law, the cause may 
be remanded with direction to take further evidence 
on such point.” Fleischer vs Va. Carolina Chemical Co., 
82 Fla. 50, 89 So. 401. 

Reversed for appropriate proceedings. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J., and BROWN, J., concur in the opinion 
and judgment. Opinion filed January 26, 1928. 
STRUM, J., absent because of illness. 


George Burns, 
Plaintiff in Error, 
Vv. Dade County. 
State of Florida, 
Defendant in Error, 
Decision filed January 26, 1928. 

A writ of error to the Criminal Court of Record 
for Dade County, Tom Norfleet, Judge. 

Price, Price, Neeley & Kehoe, for Plaintiff in Error ; 

Fred H. Davis, Attorney General, and H. E. Carter, 
Asistant, for the State. 

PER CURIAM. 

The information upon which the plaintiff in error 
in this case was convicted; ran in the name of, and 
was signed, filed and sworn to by an assistant county 
solicitor, and the judgment of the court below must 
therefore be reversed upon the authority of Segars 
V. State, decided at the June term 1927, and Sawyer 
v. State 113 So. 736. 

Reversed. 

ELLIS, C. J. and WHITFIELD and TERRELL, 
JJ., Concur. BROWN, J., Dissents 
STRUM, J. absent because of illness. Opinion filed 
Jan. 26 1928. 


George Burns, 
Plaintiff in Error, 
v. Dade County. 
State of Florida, 
Defendant in Error, 
Decision filed January 26, 1928. 
A writ of error to the Criminal Court of Record 
for Dade County, J. Vining Harris, Judge. 
Price, Price, Neeley & Kehoe, for Plaintiff in Error; 
Fred H. Davis, Attorney General, and H. E. Carter, 
Assistant, for the State. 
PER CURIAM 
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- and circumstances adduced 


The information upon which the plaintiff in error 
in this case was convicted, ran in the name of, and 
was signed, filed and sworn to by an assistant county 
solicitor, and the judgment of the court below must 
therefore be reversed upon the authority of Segars 
V. State, decided at the June Term 1927, and Sawyer 
v. State 113 So. 736. 

Reversed. 

ELLIS, C. J. and WHITFIELD and TERRELL, J., 
concur. 

BROWN, J., dissenting. 


STRUM, J., absent because of illness. Opinion filed 
Jan. 26 1928. 


Alfred Townsend, 
Plaintiff in Error, 
Vv. LaFayette County. 
The State of Florida, 
Defendant in Error, 
PER CURIAM. 

Upon an indictment charging murder in the first 
degree by inflicting mortal wounds “from a premedi- 
tated design to effect the death of’ the deceased the 
plaintiff in error was found “guilty of murder in the 
first degree” and recommended to the mercy of the 
court, and under the statute was sentenced to life im- 
prisonment. While the sentence is to life imprison- 
ment, the conviction is of murder in the first degree, 
to sustain which, on this record, there must be facts 
in the evidence from 
which the jury may lawfully have drawn an inference 
that the alleged homicide was “perpetrated from a 
premeditated design to effect the death of” a human 
being. 

Where a verdict of murder in the first degree is 
assailed in the appellate court on the ground of the 
insufficiency of the evidence, facts and circumstances 
from which the jury could have found all the essential 
elements of the crime alleged must appear from the 
evidence contained in the bill of exceptions and incor- 
porated in the duly certified transcript of the record, 


or a new trial will be granted. Baker v. State, 54 Fla. 
12, 44 South. 719. 


Premeditated design to effect death is an essen- 
tial element of the crime of murder in the first de- 
gree, and where the evidence offered is insufficient 
to establish this element of the crime, a judgment upon 
a verdict finding the defendant guilty of murder 
in the first degree will be reversed. Richardson v. 
State, 80 Fla. 634, 86 South. Rep. 619; Smithie v. State, 
84 Fla. 498, 94 South. Rep. 156. 

In a conviction for murder in the first degree, 
where the evidence as to the identity of the accused 
as being the guilty party is not satisfactory, a new 
trial should be granted. Nims v. State, 70 Fla. 530, 
70 South. Rep. 565; Platt v. State, 65 Fla. 253, 61 


‘ 
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South. Rep. 502; Davis v. State, 76 Fla. 179, 79 South. 
Rep. 450; Watson v. State, 85 Fla. 383, 95 South. Rep. 
861; Asher v. State, 90 Fla. 75, 105 South. Rep. 140. 
See also Ming v. State, 89 Fla. 280, 103 South. Rep. 
618. 

In view of the nature of the evidence as to the 
identity of the person who committed the offense and 
as to premeditated design, a new trial should be grant- 
ed and it is so ordered. 


Lilly K. Heisler and her 
husband, H. C. Heisler, 
Appellants, 

Vv. Hillsborough County. 
Anna Marceau and her 
husband, L. E. Marceau, 
H. F. Parsons, A. L. Sterner, 
Albert G. Kippel, John W. Heath, 
A. J. Shankweiler, and Oscar 
A. Ayala, 


Appellees. 
WEST, Circuit Judge. 

This case involves the construction of alleged re- 
strictive covenants contained in a deed under which 
defendants (appellants) acquired title to and hold 
certain described lots located in Suburb Royal, a sub- 
division of the City of Tampa. Conceiving a building 
proposed by defendants to be erected upon lots owned 
by them in the subdivision to be of a character forbid- 
den by such covenants, complainants (appellees), who 
were owners of adjacent lots, holding under deeds con- 
taining like covenants, filed their bill, seeking to en- 
join the erection and use of such building as a sani- 
tarium. No question of the right of complainants to 
prosecute this suit is made. The defense is planted 
squarely upon a denial of the breach of the covenants. 
This is the only question argued in the briefs on be- 
half of appellants. It is, therefore, decisive of this 
appeal. 

The covenants in defendants’ deed alleged to have 
been breached are as follows: 


“No tents, nuisances, etc. *** shall be permitted on said 
premises, nor shall the premises be used for any purpose in 
any way tending to injure the value of the adjoining or nearby 


lot or lots, or to endanger the health of adjoining or nearby 
land.” 


“Said property is not to be used for the site of a factory, 
shop or for any other purpose inconsistent with the nature of a 
strictly residential section.” 


The deed also contains the following provision: 
“Herein enumerated restrictions shall be deemed cov- 
enants and not conditions, and shall run with the land, 
and shall bind the party of the second part, her heirs, 
executors, administrators and assigns until January 
Ist, 1935.” 

Evidence was taken before the chancellor. Upon 
final hearing he entered a decree permanently restrict- 


ing and enjoining defendants from using or occupy- 
ing the building erected by them on said lots “for 
the purpose of a sanitarium or for any other purpose 
inconsistent with the nature of a strictly residential 
section.” 

There is no dispute that the proposed building is 
to be used and occupied as a private sanitarium. Its 
plan and specification, according to the evidence, in- 
dicate unmistakably that it is designed for that pur- 
pose. It is not a residence. It is not “strictly residen- 
tial” in type or character. There is no evidence that 
it is the intention of the defendants to use it as a 
residence, as distinguishable from the purpose for 
which is is designed. 

In Moore v. Stephens, 90 Fla. 879, 106 South. Rep. 
901, the question presented was, whether the use by 
the owner, in the manner alleged, of the premises de- 
scribed, was a violation of the restrictive covenant 
contained in the deed under which the defendant held 
the property. It is so stated in the opinion. 

The covenant respecting the use of the property in 
that case restricted it to “residence purposes only.” 
It was proved that the first floor of the building con- 
structed by the defendant on the premises was adapt- 
ed to use as a studio for instruction in vocal 
music; that defendant was a teacher of vocal music, 
and lessons were given by him in such building on 
each day of the week, except Sunday, with occasional 
lessons on Saturday, to individuals and classes or 
choruses; that periods of instruction of individuals 
were for half an hour, and that lessons began at from 
7:15 to 8 o’clock in the morning and continued inter- 
mittently through the day until about 8 p. m., and oc- 
casionally until 10 p. m. 

The second floor of this building was used and 
occupied by defendant and his family as their usual 
place of residence, and was so constructed that it was 
suitable for that use. 

The court held that ‘‘such use does not substantial- 
ly harmonize with, but violates the obvious purpose 
of a covenant restricting the property to use for resi- 
dence only,” and affirmed a decree perpetually en- 
joining defendants from use of the premises for any 
purpose whatsoever except that of “residence purposes 
only,” and that in the ordinary, common acceptation 
of that term. 

In Mayes v. Hale, 82 Fla. 35, South. Rep. + 
was held that the covenant in a deed restricting the 
use of property conveyed “for residence purposes only, 
and only one residence is to be erected on each lot,” 
was breached by the erection on such property of 
“an apartment house containing five or six different 


apartments for five or six different tenants or famili- 
es.” 


While this court, in all the cases, has given effect to 
the doctrine that covenants restraining the free use of 
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real property are not favored, yet it has recognized, 
as equally well established, that where such restric- 
tions are confined to a lawful purpose and are with- 
in reasonable bounds, and the language employed in 
expressing them is clear, such covenants will be en- 
forced. 11 Cyc. 1077; Mayes v. Hale, supra; Moore 
v. Stephens, supra; Stephl v. Moore, Fla. , 114 
South. Rep. 455. And the intention of the parties to 
the covenant, construed in the light of the surround- 
ing circumstances, as expressed in the whole of the 
instrument containing the covenant, not the opinion 
of witnesses as to whether a different use of premises 
conveyed would be helpful or detrimental, is controll- 
ing. 6 R. C. L. 849; Holmes v. Kilgore, 89 Fla. 194, 
South. Rep. 

That a sanitarium, to which persons suffering from 
various maladies may resort and congregate for care 
or treatment, is not a residence, would seem to be 
clear, and that use of premises as a sanitarium does 
not comport with a covenant that such property shall 
not be used for any purpose “inconsistent with the na- 
ture of a strictly residential section,” is equally clear. 
From the standpoint of its use by the owner, such an 
institution is a commercial enterprise. 

The decree appealed from should be affirmed. 
Affirmed. 


Eugene R. Albury, 


Appellant, 
vs. Bay County. 
J. H. Drummond and Lydia 
E. Ware, 
Appellees. 
BUFORD, J. 


In this case bill of complaint was filed conforming 
to the provisions of chapter 11383, Acts of Extraor- 
dinary Session, 1925. The bill alleged that the com- 
plainant was in actual possession of all of the land 
involved in the suit. 

The answer of the defendant alleges that the com- 
plainant was not in possession of said property and 
alleges that the defendant at the time of the institu- 
tion of the suit was in actual possession of all of said 
premises, except the small portion of one of the lots 
occupied by a certain small house, which was refer- 
red to in the pleadings. 

Application was made for the appointment of a 
special master or examiner and upon the application 
being presented, the court made the following order: 

“This cause came on to be heard upon application of the 
complainant for the appointment of a special master or special 
examiner to take the testimony, and it appearing from the 
answer and additional answer of the defendant, J. H. Drum- 
mond, that he claims to be and to have been at the time of the 
filing of the bill of complaint in possession of the property 
in controversy, and the Court being advised of its opinion that 
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under such circumstances the cause should be docketed on the 
law side of this court: 


IT IS THEREFORE ORDERED AND DECREED that the 
appointment of such special master or special examiner be and 
the same is hereby denied, and the complainant and the said 
defendant are required to make up an issue in ejectment to be 
tried by a jury, and the complainant will be required to file 
his declaration within twenty days and the defendant his pleas 
within fifteen days thereafter, in order that such issue in eject- 


ment be made up to be tried by a jury at the next regular term 
of this court. 


At Marianna, in Jackson County, in said Circuit, this July 
sist, A. D. 1926.” 

As we construe section 1 of chapter 11383, supra, 
this order was prematurely made and might be found 
to be unwarranted. That portion of the Act under 
which this order was made reads as follows: 

“Provided, however, that if the defendant or any of them 
in such case is in the actual possession of any part of the land 
involved in such suit, a trial by a jury may be demanded by 
either party, whereupon the Court shall order said cause to be 
docketed on the law side of the said Court, and at the next 
regular term thereof shall cause an issue in ejectment to be 
made up and tried by a jury as to any lands claimed to be in 
the actual possession of the defendant, or either of them. But 
this provision for a trial by a jury shall not affect the pro- 
ceedings as to any lands involved in such suit as are not claim- 
ed to be in the actual possession of the defendant the Court 
in equity may proceed to a final decree without awaiting the de- 
termination of the issue in ejectment herein above mentioned.” 

It will be observed that the first sentence of the 
above quotation provides for trial by a jury only in 
the event that a defendant in the case is in the actual 
possession of any part of the land involved in such 
suit. Therefore, it necessarily follows that it must 
first be determined by the Chancellor upon proper 
proof whether or not a defendant in the cause is in 
actual possession of any part of the property before a 
trial by jury is awarded and then the trial by a jury 
is made to apply only to that part of the land involved 
which is in the possession of a defendant, or defend- 
ants. The statute plainly contemplates that the Court 
shall proceed to adjudication and decree in chancery in 
the suit pending as to any lands in controversy which 


are not found to be in possession of a defendant or de- 
fendants. 


It is true that the language used in this section of 
the statute referred to is somewhat confusing in that it 
first provides “that if the defendant or any of them in 
such case is in actual possession of any part of the land 
involved in such suit a trial by a jury may be demand- 
ed by either party.” And later, this section provides. 
that the court “shall cause an issue in ejectment to be 
made up and tried by a jury as to any lands claimed to 
be in actual possession of the defendant, or either of 
them.” Our conclusion is that there must first be a 
finding by the Court that the land or some particular 
part of it is in the possession of one or more of the 
defendants and, upon this being determined by the 
Court, then either party may demand a jury trial as to 


that portion of the land so in possession of one or more 
of the defendants, and upon such demand being made, 
ithe Court should make such order as is necessary to 
accomplish that end, but if no demand is made by 
either party for a jury trial, then the right to trial 
by jury will be deemed to have been waived and the 
Chancellor shall proceed to final decree as to all the 
property involved in the suit and in any event should 
proceed to final decree as to any lands involved in the 
suit not found by him to be in possession of one or 
more of the defendants. 

The record does not show that either party demand- 
ed a trial by jury. Therefore, the order appealed from 
was without proper foundation. The order of the 
chancellor should be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion, and judgment. 


Frances Van Devender Bingham, 
et al, 
Plaintiff in Error, 
Vs. 
Ernest Randolph Sumner, et al, 
Defendants in Error. 

Decision filed December 17, 1927. 

A writ of Error to the Circuit Court for Pinellas 
County, Freeman P. Lane, Judge. 

Whitaker, Himes & Whitaker and James F. Glen, 
for Plaintiffs in Error; 

J. Uhle Bethell, Harris & Denning and Kelly, Sut- 
ion & Shaw, for Defendants in Error. 

PER CURIAM. 

The judgment in this case should be reversed upon 
authority of the controlling opinion filed on rehearing 
in the case of McCamy vs. Payne, opinion filed at this 
term of the Court, and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Coneur. 

ELLIS, C. J. and BROWN, J., concur in the 
Opinion. 

STRUM, J., not participating. 


Pinellas County. 


James Edwin McCamy, 
Appellant, 
Vs. 
Lueius L. Payne, 


Orange County. 


Appellee. 
ON RE-HEARING 
BUFORD, J. 

This was a suit, as stated in the original opinion 
filed herein, brought by the appelleee seeking to pro- 
cure a decree to cancel a deed made by a guardian 
conveying the interest of a minor in real estate. A 
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general demurrer to the bill of complaint was sustained 
and the bill dismissed. 

The order sustaining the demurrer and dismissing 
the bill was reversed by the original decree of this 
court filed on July 13, 1927, on authority of the opinion 
in the case of Wilkins et al vs Dean Turpentine Com- 
pany. (84 Fla. 457; 94 Sou. 508.) 

In that case the court speaking through Mr. Justice 
West and having under consideration the construction 
of section 2100 Revised Statutes of 1892 in connection 
with section 1924 and 1925 Revised Statutes of 1892, 
which were the statutes controlling the question there 
presented, say: 

“2100. Sale of Real Estate. Guardians of the estate of 
infants may sell the lands of such infants, whether in or out of 
the circuit, under the circumstances and in the manner pro- 
vided for sale of lands by executors and administrators in sec- 
tion 1924.” 

“1924. Sale of Real Estate of Infants. When any execu- 
tor or administrator shall have the control or management of 
any real estate the property of an infant and shall think it 
necessary or expedient to sell the same, it shall and may be 
lawful for the said executor or adminstrator to apply either 
in term time or in vacation, by petition to the county judge or 
judge of the Circuit Court for the County in which said real 
estate may be situated, for authority to sell the same, and if 
the prayer of said petition shall appear to the said judge reas- 
onable and just, he may authorize said executor or administra- 
tor to sell said estate under such conditions as the interests of 
said infant may, in the opinion of the said judge, seem to re- 
quire.” 

“Defendant in error, defendant below, contends, and the 
trial court seems to have held that inasmuch as section 2100 
refers to section 1924 only, which section contains no pro- 
vision making the giving of an additional bond a prerequisite 
or condition to the right of an executor or administrator having 
the control and management of real estate belonging to an in- 
fant to make sale of such property, the procedure being regu- 
lated by succeeding sections, that guardians of the estate of 
minors may be authorized to make sales of lands belonging to 
them without being required to give such additional bond. 

Section 1925, Revised Statutes of 1892, contains the fol- 
lowing provision: 

“Requiring additional Bond. The judge shall, in every 
order or decree authorizing such sale, require that the execu- 
tor or administrator shall execute and file in the court a bond 
with surety or sureties to be approved by the court or judge, 
in such penalty as the court or judge shall fix, conditioned to 
duly account for the same according to law.’’ 


“So that not only was such additional bond so conditioned 
required to be given by an executor or adminstrator as a con- 
dition to his authority to sell land, the property of a minor, 
in his control or management, but it was expressly made the 
duty of the judge in authorizing such sale to require “in every 
order or decree authorizing” the sale to be made the execution 
and filing of such bond with surety or sureties to be approved 
by the court or judge. We think, therefore, that when the re- 
visors of section 2100 made provision for the sale of real estate 
of infants by guardians, “in the manner provided for sale of 
lands by executors and administrators in section 1924”, it was 
their intention and the intention of the legislature in adopting 
and enacting the Revised Statutes, that the proceedings in the 
two cases should be the same, and that the procedure in the 
one naturally and necessarily follows in the other as incidental 
thereto. Section 1924 authorized something to be done. 


The 
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following section (sec. 1925) prescribes how it should be done.” 
A petition for rehearing in the case at bar was filed 
and considered. 


Upon further consideration it appears to us that 
it is clear that the Statutes of the State in force when 
the order of sale herein challenged was made do not 
make the requiring of an additional bond of a guardian 
a prerequisite to the validity of the order of sale of 
infants’ real estate. It may be that on proper showing 
an additional bond should be required of a guardian 
as well as of an administrator or executor. This the 
court has full power to do and the failure to so require 
might constitute eror that may be remedied by appeal 
or other direct proceedings. 


The statutes in force at the time of the sale here 
being challenged were contained in the revised and 
compiled laws known as the General Statutes of 1906 
and the controlling section was 2616, as follows: 

“When any guardian of the estate of an infant shall have 
the control or management of any real estate, the property 
of such infant, and shall think it necessary or expedient to sell 
the same, it shall and may be lawful for the said guardian to 
apply either in term time or in vacation, by petition to the 
county or judge of the Circuit Court for the county in which 
said real estate may be situated, for authority to sell the same, 
and if the prayer of said petition shall appear to the said judge 
reasonable and just, he may authorize said guardian to sell 
said estate under such conditions as the interests of said in- 
fant may, in the opinion of the said judge, seem to require. 
Such authority shall not be granted unless the guardian shall 
have given previous notice published once a week for four suc- 
cessive weeks in a newspaper published in the county where the 
application is made, of his intention to make application to 
such judge for authority to sell the same, setting forth in 
said notice the time and place and to what judge said applica- 
tion will be made. If the lands lie in more than one county, 
application shall be made in each county.” 

It is true that section 2100 of the Revised Statutes 
of 1892 was omitted from the General Statutes of 
1906, and thereby repealed, yet section 2616 Gen. Stats. 
of 1906 regulating the sale of infants’ real estate is in 
substance the same as Section 2421 Gen. Stats. of 1906, 
which was formerly Sec. 1924 Rev. Stats, 1892. How- 
ever, section 2422 of Gen. Stats. of 1906 requires that 
“in every order or decree authorizing” a sale by an 
executor or administrator of real estate of infants, 
“the judge shall’—require an additional bond of exe- 
cutors and administrators. Section 2616 was a revision 
and a reconstruction of section 2100 and section 1924 
Revised General Statutes of 1892 and is complete 
within its own terms and does not by reference, or 
otherwise, include other provisions than those express- 
ed within itself. In this it differs from section 2100 
Revised Statutes of 1892 and thereby it repealed the 
statutory jurisdictional prerequisite of giving the ad- 
ditional bond as was required by the former statute. 
In Hamilton vs Rathbone, 175 U. S. Supreme Court 
Reports 414, 44 Law Ed. 219, the Supreme Court of 
the United States said: 
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“The general rule is perfectly well settled that where a 
statute is of doubtful meaning and susceptible upon its face 
of two constructions, the court may look into prior and con- 
temporaneous acts, the reasons which induced the act in .ques- 
tion, the mischiefs intended to be remedied, the extraneous cir- 
cumstances, and the purpose intended to be accomplished by it, 
to determine its proper construction. But where the act is 
clear upon its face, and when standing alone it is fairly sus- 
ceptible of but one construction, that construction must be 
given to it. Heydon’s Case, 3 Coke, 76; United States vs Free- 
man, 3 How. 556, 11 L. ed. 724; Smythe vs Fiske, 23 Wall. 
374, 23 L. ed. 47; Platt v Union, P. R. Co. 99 U. S. 48, 25 L. 
ed. 424; Thornley v. United States, 113 U. S. 310, 28 L. ed. 999; 
5 Sup. Ct. Rep. 491; Viterbo v. Friedlander, 120 U. S. 707, 724, 
30 L. ed. 776, 781, 7 Sup. Ct. Rep. 962; Lake County vs Rollins, 
130 U. S. 662, 22 L. ed. 1060, 9 Sup. Ct. Rep. 651; United States 
v Goldenberg, 168 U. S. 95, 42 L. ed. 394, 18 Sup. Ct. Rep. 3.” 

And again, in the same opinion, the Court consider- 
ing the construction to be applied to Revised Statutes, 
Say: 

“The whole doctrine applicable to the subject may be sum- 
med up in the single observation that prior acts may be re- 
sorted to, to solve, but not to create, an ambiguity. If 728 
were an original act, there would be no room for construction. It 
is only by calling in the aid of a prior act that it becomes pos- 
sible to throw a doubt upon its proper interpretation. The wori 
“property” used in 728 includes every right and interest which 
a person has in lands and chattels, and is broad enough to in- 
clude everything which one person can own and transfer to 
another. The main object of the revision was to incorporate 
all the existing statutes in a single volume, that a person 
desiring to know the written law upon any subject might learn 
it by an examination of that volume, without the necessity of 
referring to prior statutes upon the subject. If the language 
of the revision be plain upon its face the person examining 
it ought to be able to rely upon it.” 

While, as hereinbefore stated, the court might, and 
in many cases should, require the additional bond to 
protect the interests of the infant, the failure to do so 
will not affect the jurisdiction of the court to make 
the order of sale so as to render the sale void; such 
failure to require an additional bond of a guardian 
where under the facts of the case the same should be 
required may be remedied in direct proceedings to 
review. 


This is not a suit duly brought to impeach the order 
of sale for essential error, the county judge and the 
circuit judge having concurrent jurisdiction to order 
the sale, but this is a suit to cancel the guardian’s deed 
which is a collateral attack on the order of sale. The 
order of sale is not void and this suit is brought more 
than thirteen years after the sale was made and nearly 
three years after the complainant became of age. 

It was contended that the publication of notice of 
application to sell the lands involved was only publish- 
ed twenty-seven (27) days and was therefore, one day 
short of the necessary period of twenty-eight (28) 
days, or four full weeks. It is alleged in the bill, how- 
ever, that the first publication was made on February 
22nd 1913 and that the sale was made on the morning 
of March 22nd 19138. It will, therefore, be observed 
that the allegation that the notice was only published 
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twenty-seven (27) days is contradicted by the latter 
statement, which shows upon its face that the required 
twenty-eight (28) days notice was given. 

The previous decree by this court herein is vacated 
and the decree appealed from is affirmed. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 


Johnston Realty & Investment 
Company, Fred S. Johnston and 
Rosemary Lee Johnston, his 
wife, 

Appellants, 


v. Hillsborough County. 
The National City Bank of 


Tampa, Florida, 


Appellee. 
ELLIS, C. J. 


The appellants, and John M. Grosvenor, deposited 


with The National City Bank of Tampa three deeds of 


conveyance. One from Grosvenor to Johnston Realty 
& Investment Company, a Corporation, and Rosemary 
Lee Johnston, conveying about fourteen hundred acres 
of land located in Chippewa County in the State of 
Michigan; one deed from Johnston Realty & Invest- 
ment Company to Grosvenor conveying a lot in Palma 
Ceia Park Subdivision in Hillsborough County, Flori- 
da; and another deed from Johnston and his wife to 
Grosvenor conveying part of a certain lot in Park City 
Subdivision in Hillsborough County, Florida. 

These deeds were deposited by the parties with the 
Bank in escrow accompanied by a letter signed by the 
Johnston Realty & Investment Company by Fred S. 
Johnston, President, and John M. Grosvenor, which 
letter set forth the description of the deeds, the agree- 
ment of the parties upon which the exchange of prop- 
erties was made, and that the Johnston Realty & In- 
vestment Company and Rosemary Lee Johnston should 
have time to examine the lands and the title conveyed 
by Grosvenor. The conditions of the escrow were con- 
tained in the following words: 


“It is further understood by and between the parties here- 
to that the said Johnston Realty & Investment Co., a corp. and 
Rosemary Lee Johnston shall have ample time, at least 30 
days from date of delivery of abstract to have the title to the 
above mentioned Michigan acreage examined by their attorney 
and also to inspect the acreage personally and if after such 
examination, the title is found defective and cannot be remedied 
within 90 days, or if the personal examination reveals the fact 
that the land is not up to the expectations of the said John- 
ston Realty & Investment Co. a corp. and Rosemary Lee John- 
ston or their personal representative, then and in that event, 
the National City Bank of Tampa shall return the attached 
deeds to the parties making them. But if the said Johnston Realty 
& Investment Co. a Corp. and the said Rosemary Lee Johnston 
shall advise the said Bank that they are satisfied with the title 
and acreage, then and in that event the said Bank shall deliver 
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the deed of the said John M. Grosvenor covering the Michigan 
acreage to the Johnston Realty & Investment Co. a Corp. and 
Rosemary Lee Johnston and shall deliver the other two deeds 
referred to above, to the said John M. Grosvenor and the deal 
shall be consummated between the parties hereto in accordance 
with the terms of this letter and agreement.” 


About two weeks after the above transaction the 
Bank received from the Johnston Realty & Investment 
Company and Rosemary Lee Johnston a written state- 
ment that the signers were satisfied with: the title to 
the lands conveyed by Grosvenor to them and instruct- 
ing the Bank to deliver the two deeds executed by them 
in favor of Grosvenor to him when he should call for 
them and to deliver to the bearer of the written state- 
ment the deed executed by Grosvenor to the Johnston 
Realty & Investment Company. 

The following day the Bank received a letter signed 
by “Edwin Sutherland, Attorney for John M. Gros- 
venor”’, instructing the Bank not to deliver the deed 
executed by Grosvenor in favor of Johnston Realty & 
Investment Company and Rosemary Lee Johnston to 
them. The reason given being that the grantees in 
that deed had obtained the execution of it by Grosvenor 
through fraud. Two days later the Bank received a 
second letter from the same persons confirming the 
first communication and advising the Bank that Mr. 
Grosvenor would in due course demand by appropri- 
ate proceedings the deed executed by him in favor of 
the Johnston Realty & Investment Company and that 
Grosvenor declined to recognize as valid or binding the 
escrow agreement. 

Then, about a week later, on the 13th of May, 1926, 
the Bank exhibited its bill in chancery against the ap- 
pellants and Grosvenor to require them to interplead 
their claims. 

The Johnston Realty & Investment Company and 
the Johnstons demurred to the bill. The demurrer was 
overruled and they appealed from that order. 


The deeds were held by the Bank in escrow. The 
respective grantors had no control over their deeds in 
the absence of a showing that the conditions under 
which the deeds were held had been disregarded. See 
Ullendorf v. Graham, 80 Fla. 845, 87 South Rep. 50. 


The contract which had been entered into between 
the parties for an exchange of the land had progressed 
toward completion. The conditions had all been ful- 
filled. The transaction was closed. All considerations, 
agreements and conditions had become merged into the 
deeds of conveyance which had been duly executed by 
them respectively and delivered in escrow to await 
the performance by the Johnston Realty & Investment 
Company and Johnston and his wife of one condition 
only. That was that they should within thirty days 
from the delivery of the Abstract of title to the Michi- 
gan lands signify their satisfaction with the title and 
acreage, in which case the deeds should be delivered to 
the respective grantees therein. There was an alterna- 
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tive to this condition which is of no importance in this 
case as the situation contemplated by that alternative 
did not arise. 

The Johnston Realty & Investment Company and 
Johnston and his wife within thirty days advised the 
Bank in writing that they were satisfied and by that 
writing directed the Bank to deliver the deeds to the 
respective parties. The condition was fulfilled. The 
grantees in the Grosvenor deed were entitled to the 
delivery of the deed to them. The bank was subject 
then to appropriate proceedings to compel the delivery. 
See Ullendorf v. Graham, supra. 

The Bank seeking an interpleader has no ground for 
the relief. It cannot cast upon the parties defendant 
the burden of settling the question of whether it had 
obligated itself to one of them. By declining to com- 
ply with its duty a situation afterwards arose which 
the Bank now makes the occasion for its bill; but the 
Bank had nothing to do with that controversy, even as- 
suming that the question had been properly raised. 

A man named Sutherland, describing himself as 
Attorney for Grosvenor, advised the Bank, after the 
condition of the escrow had been met and therefore 
a constructive delivery had occurred, in a letter to 
the Bank that the deed had been procured from Gros- 
venor by misrepresentation as to the value of the Flori- 
da land. If this circumstance was enough to produce 
any hesitancy on the bank’s part, or cause it to make 
any investigations as to the conditions and terms of 
the original agreement between the. parties and 
whether there had been a bona fide fulfillment of 
them and whether any misrepresentation in fact had 
occurred as to the land value, it came too late because 
the condition of the escrow had been the day before 
fulfilled by the Johnstons and they had already 
secured a right to the delivery of the deed. 

The order of the Chancellor is reversed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion and judgment. 


Heywood Foy, 
Plaintiff in Error, 
Vv. Dixie County. 
The State of Florida, 
Defendant in Error, 
PER CURIAM. 

Upon an indictment charging murder in the first 
degree, the accused was convicted of manslaughter 
and took writ of error. 

The indictment was presented and filed and the 
accused arraigned and pleaded not guilty on August 
11, 1927. On August 16, 1927, a motion for continu- 
ance, on grounds of absent witnesses and lack of time 
to prepare a defense, was denied and the trial pro- 
ceeded. There is nothing in the record to show that 


further time to prepare a defense should in fairness 
have been granted and no sufficient grounds for a 
continuance were presented. 

There is ample evidence to sustain the verdict and 
no harmful errors in rulings on testimony or other pro- 
ceedings are made to appear. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

STRUM and BROWN, JJ., Concur in the Opinion 
and judgment. 


Nap Lovett, 
Plaintiff in Error, 
Vv. Osceola County. 
The State of Florida, 
Defendant in Error. 
WHITFIELD, P. J. 

On a writ of error to a judgment of conviction of 
manslaughter it is contended that the evidence shows 
the accused to be guilty of murder in the first degree 
or no crime whatever. 

Section 6110 Rev. Gen. Stats, is as follows: “In al! 
criminal prosecutions hereafter begun in this State, 
if the defendant be found guilty of an offense lesser in 
degree, but included in the offense charged in the in- 
dictment or information, such verdict shall not be set 
aside by the court, upon the ground that such verdict 
is contrary to the evidence, if the evidence produced in 
such case would have supported a finding, or if such 
court would have sustained a verdict of guilty of the 
greater offense.” 

The above statute was enacted to change the rule 
announced in Johnson v. State, 24 Fla. 162, 4 So. Rep. 
535. Golding v. State 26 Fla. 530, 8 So. Rep. 311. See 
McCoy v. State, 40 Fla. 494, 24 So. Rep. 485. 

“In the trial of one under an indictment for murder where 
the evidence is sufficient to support a verdict of guilty of 
murder in the first degree, a verdict of manslaughter will not 
be disturbed upon the ground that the evidence is not suf- 
ficient to support a verdict of that degree of homicide.” Wil- 
liams v. State, 73 Fla. 1198, 75 So. Rep. 785. 

The evidence would have sustained a verdict of a 
higher offense under the indictment, therefore the 
conviction for manslaughter is authorized. 

Affirmed. 

TERRELL and BUFORD, JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 


Joseph Malever, 
Plaintiff in Error, 
Vv. 
C. M. Livingston, 
Defendant in Error. 
BROWN, J. 
SYLLABUS 
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1. A broker employed to sell real estate, as dis- 
tinguished from a broker employer to find a purchaser, 
is not, as a general rule, entitled to compensation until 
he effects the sale or procures from his customer a 
binding contract of purchase within the terms of his 
authority. 

2. To effect a sale, within the meaning of the pre- 
ceding headnote, means, as a general rule, something 
more than a mere verbal agreement coupled with pay- 
ment of earnest money; it means in the absence of con- 
tractural stipulations to the contrary the consumma- 
tion of the sale, that is, that the purchase money should 
be paid or secured pursuant to the broker’s authority 
and title transferred to the purchaser, thus 
completing the transaction. If this is not done, the 
broker must secure the execution and delivery by the 
purchaser of a binding written contract of purchase, 
upon the terms authorized by the principal, which the 
principal could enforce if necessary. 

Reversed. 

H. M. Hampton, Attorney for Plaintiff in Error. 

W.K. Zewadski, Attorney for Defendant in Error. 


Joseph Malever, 
Plaintiff in Error, 
Vv. Marion County 
C. M. Livingston, 
Defendant in Error. 
BROWN, J. 

This is an action to recover a commission for sell- 
ing real estate. 

The first count of the declaration alleged that Liv- 
ingston, the plaintiff, was employed by the defendant, 
Malever, to sell certain real property in Ocala for the 
sum of fifty thousand dollars, for a commission of one 
thousand dollars to be paid for his services; that the 
plaintiff procured a customer and produced him to the 
defendant, whereupon, the defendant negotiated a sale 
of said property with said customer, for the price of 
fifty thousand dollars, leaving nothing for the defend- 
ant to do but execute the necessary conveyance of 
title; that a sale of said property having been effected 
by the plaintiff, at the price fixed by the defendant, 
the defendant then and there became liable to plain- 
tiff for the amount of the commission, but refused to 
pay same. 

The second count alleges, that the defendant em- 
ployed the plaintiff to sell said property for the sum of 
fifty thousand dollars, for a commission of one thous- 
and dollars to be paid therefor, and that the plaintiff 
produced to the defendant, ‘“‘a customer ready, able 
and willing to buy said property at and for the price 
of fifty thousand dollars, and as a result thereof, they, 
the customer and the defendant, concluded a contract 
of sale at the price fixed by the defendant” to wit, fifty 
thousand dollars, and the defendant then and there be- 
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came and was liable to the plaintiff in the sum of one 
thousand dollars, which it is alleged the defendant had 
refused to pay. 

It will be observed that both counts allege that the 
plaintiff was employed to sell. The first count alleges, 
in effect, that a sale was concluded between the defend- 
ant and the customer produced by the plaintiff, at the 
price fixed by the defendant; while the second count 
alleges that the plaintiff produced to the defendant, a 
customer ready, able and willing to buy the property 
at the price fixed by the defendant, and that they, the 
customer and the defendant, concluded a contract of 
sale at such price. 

The defendant demurred to each count of the de- 
claration, upon the ground that neither count showed 
that a sale was made, or alleged that the sale, or con- 
tract of sale, was binding upon the alleged purchaser. 

This demurrer was overruled. The defendant then 
filed pleas of the general issue, and a special pleas 
denying that the defendant had employed the plaintiff 
to sell the land mentioned in the declaration, and also 
denied that the plaintiff had procured a customer with 
whom the defendant had negotiated a sale of said 
property for the price, as alleged, leaving nothing for 
the defendant to do but execute conveyance of title. 
There was verdict and judgment for the plaintiff, and 
the defendant took writ of error. 

It will have been observed, that nothing is said in 
the declaration about the terms of sale as agreed on 
between the defendant and the customer, except that 
the plaintiff was employed to sell for the sum of fifty 
thousand dollars. Neither does the evidence in the case 
show what terms were agreed upon orally between the 
parties. There was no written contract executed by 
the parties or either of them. Malever did not testify. 
The plaintiff broker and the customer procured by him, 
did testify, and their testimony was, to the effect 
that the defendant had employed the plaintiff to sell 
the property for fifty thousand dollars; that the plain- 
tiff procured the customer, who was ready, able and 
willing to buy at that price, if “terms” were allowed— 
what “terms” meant is not stated; that the plaintiff 
broker brought the customer to the defendant and the 
defendant agreed to sell the property to the customer 
so produced, at the price of fifty thousand dollars upon 
terms agreed on between them, which contemplated the 
making of a deed by the defendant and the giving back 
of a mortgage by the purchaser for some portion of 
the purchase money. What amount of cash was to be 
paid and what was to be covered by the mortgage, is 
not shown by the testimony, which merely shows that 
the defendant and the customer agreed on terms of 
sale satisfactory to the defendant. Then the testi- 
mony goes on to show that after this oral contract. of 
sale had been made, and the customer had given and 
the defendant had accepted a check for one thousand 
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dollars in part payment, a change came over the spirit 
of the defendant’s dream, and that at a subsequent 
meeting a day or two later when the written contract, 
which it is somewhat vaguely testified, embodied the 
oral contract already agreed upon, was produced for the 
signature of the parties, the defendant refused to sign 
and refused to go any further with the transaction. 
The evidence does not show that the customer had 
ever signed this or any other written contract. A day 
or two later, the defendant returned the uncashed 
check to the customer by mail. 

The first assignment of error is based upon the 
overruling of the demurrer to the declaration. In the 
leading case of Wiggins v. Wilson, 55 Fla. 346, 45 So. 
1011, it was held that a broker employed to sell, as dis- 
tinguished from a broker employed to find a purchaser, 
is not entitled to compensation until he effects a sale or 
procures from his customer a binding contract of pur- 
chase within the terms of his authority.” In the 
opinion, by Mr. Justice TAYLOR, it is also said, that, 
as to a broker employed to sell, he “not only finds a 
purchaser, but negotiates the sale with him on the 
terms authorized by his principal, leaving nothing for 
the seller to do but execute the necessary transfer of the 
title to the property.” We think this means something 
more than that the broker who is employed to sell ful- 
fils his contract of employment and becomes entitled 
to his commission, by merely finding a purchaser, 
ready, able and willing to buy on the terms fixed by the 
principal and producing him to the owner, or by intro- 
ducing to the owner a customer who has verbally 
agreed to buy at the price named by the principal and 
who, when brought to the principal, verbally agrees 
with him on all the terms of sale, and even makes a 
payment of earnest money—pays something on the 
purchase price. It means, as applied to the facts plead- 
ed in this case, and as a general rule in the absence of 
contractural stipulations otherwise that the broker 
must have effected a completed sale of the property, 
pursuant to the broker’s authority, i. e., the deed must 
have been executed and delivered by the seller and the 
proper cash payment made and mortgage and note or 
notes executed and delivered by the purchaser for the 
balance; or, the broker must have “procured from his 
customer a binding contract of purchase within the 
terms of his authority,” i. e., a written contract which 
the principal could enforce, leaving nothing for the 
principal to do on his part but to execute at the proper 
time the necessary transfer of the title to the property. 
Whatever may be said of the evidence, the facts plead- 
ed by the plaintiff show nothing that would relieve 
him from the operative effect of this general rule. 

That this is the true meaning of the holding and 
‘ opinion in Wiggins v. Wilson, Supra, is indicated by 
our own subsequent cases. See Varn v. Pelot, 55 Fla. 
357, 45 So. 1015; Cumberland Saving & Trust Co. v. 


McGriff, 61 Fla. 159, 54 So. 265; Elliott v. Gamble 77 
Fla. 798, 82 So., 253; Squires v. Kilgore, 111 So., 113, 
92 Fla. 1001. The case of Rhode v. Gallat, 70, Fla. 
536, 70 So. 471, might be read in this connection. This 
construction is also borne out by the case of Ormsby 
v. Graham, 123 Ia. 202, 98 N. W. 724, cited in this 
connection by Justice TAYLOR in the opinion in Wig- 
gins v. Wilson. In Ormsby v. Graham, the Iowa court 
quotes with approval the rule that, “under a contract 
giving the agent authority to sell, and providing a com- 
mission for such service, the mere production of a pur- 
chaser who is willing to buy upon the stated terms is 
not sufficient, but an actual sale or binding contract of 
sale must be shown before a recovery can be had upon 
the agreement,” (Citing authorities.) And again: “Up- 
on such a claim, based upon such an agency, we have 
heretofore held that the recovery of commissions de- 
pends upon a consummated sale’’—not necessarily a 
sale consummated by the delivery of deeds of con- 
veyance, but such a contract as will be enforced by the 
courts, if enforcement be demanded.—In Wilson v. Ma- 
son, Supra. (158 IIl. 304, 42 N. E. 134) the Illinois court 
reviews the leading precedents, and holds the true rule 
to be the commission of an agent who undertakes io 
sell (as distinguished from a mere agreement to find 
a purchaser) ‘is earned when a contract is entered into 
which is mutually obligatory upon the vendor and the 
vendee’.” And in our own case of Squires v. Kilgore, 
Supra, it was said: “It is quite clear that a broker 
who is employed to effect or consummate a sale does not 
comply with his contract by merely finding a pur- 
chaser who is ready, able and willing to buy on the 
terms prescribed by the owner, unless he actually ef- 
fects the consummation of the sale or procures from 
his customer a valid contract of purchase within the 
terms of his authority;” ete. 

In order to uphold the sufficiency of the declara- 
tion as against the demurer, we would have to interest 
the general allegation of the conclusion of the pleaders 
that “a sale’, or a “contract of sale’, was effected or 
brought about between the parties by the plaintiff, 
as meaning either a consummated sale, by the transfer 
of the title, etc., or the execution of a binding contract 
of sale which his principal could enforce if necessary. 
We would hardly be warranted in going so far in order 
to sustain the declaration. The pleading must be con- 
strued most strongly against the pleader. The declara- 
tion should have alleged at least sufficient ultimate 
facts to show whether or not there was in fact a con- 
summated sale or a binding contract within the mean- 
ing of those terms as hereinabove outlined, or have al- 
leged facts, which would have excused the plaintiff from 
carrying out his contract to sell in these respects, by 
waiver, or wrongful refusal to perform on the part 
of the principal, if such be allowable, as we will pres- 
ently consider. The plaintiff’s evidence showed that 
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his interpretation of an “effected sale’ was the secur- 
ing of a verbal agreement of sale between the parties 
coupled with the payment of one thousand of the fifty 
thousand dollars price by the customer. We conclude 
that the demurrer was erroneously overruled. 

If the general allegations used in the declaration 
had been interpreted by us as meaning a consummated 
sale or the procuring of a binding contract of sale, the 
case would have had to be reversed on account of 
failure of proof to sustain the declaration as thus con- 
strued. 

But, contends the defendant in error, the doctrine 
above set forth does not apply to this case, because 
the broker here produced to his principal a customer 
not only ready, able and willing to purchase on the 
ierms fixed and agreed to by the principal, but ready 
either to enter into a binding contract to that effect, 
or to consummate the verbal agreement of purchase and 
sale by accepting a proper deed and paying the cash 
agreed on and giving mortgage on the property for the 
balance, and that in these circumstances he cannot be 
deprived of his right to his commission by reason of 
the transaction failing on account of the fault of the 
principal in refusing to complete the transaction or to 
enter into a binding written contract, embodying the 
terms of the oral agreement of sale. (See in this con- 
nection 9 C. J., 623) “What more’, says the defend- 
ant in error, “‘could the broker do to effect a sale; must 
he be required to insure that the principal will not 
change his mind, and back down, or in any other way 
refuse to perform his part?” If we concede for sake 
of argument, without deciding the point (which the 
state of the present record would not warrant), that 
this contention is based upon a position legally sound, 
it would not avail the defendant in error here, be- 
cause there is no foundation laid therefor in his plead- 
ing, and probara without allegata is not sufficient. In 
fact, under the declaration in this case, even liberally 
construed in favor of the plaintiff, evidence in support 
of such a contention was not relevant or admissible. 

Upon the state of the pleadings and evidence, it fol- 
lows that the motion for new triai should have been 
granted. 

The judgment of the court below must therefore be 
reversed, and the cause remanded. 

WHITFIELD, TERRELL, STRUM and BUFORD, 
JJ., Coneur. 

ELLIS, C. J. concur in the conclusion. 


Abe Washington, 
Plaintiff in Error, 


V. Duval County. 
The State of Florida, P 


Defendant in Error. 
WHITFIELD, P. J. 


Abe Washington, a negro man, was convicted of 
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murder in the first degree and sentenced to be hanged 
for the homicide of a negro woman. The judgment 
was affirmed. Washington v. State, 86 Fla. 519, 98 
South. Rep. 603. 

After the conviction and before the affirmance of 
the judgment the Statute changed the method of capi- 
tal punishment from hanging to electrocution; and 
owing to an organic provision it was held on habeas 
corpus that the accused was entitled to be hanged 
notwithstanding the change in the statutes. Wash- 
ington v. Dowling 92 Fla. 601, 109 South. Rep. 588. 

Upon leave given, Washington v. State, 92 Fla. 
740, 110 South. Rep. 259, the accused applied to the 
Circuit Court for a writ of error coram nobis, which 
was denied and this writ of error was taken to the 
final order dismissing the petition for writ of error 
coram nobis. Nickels v. State, 86 Fla. 208, 98 South. 
Rep. 497, 502; 99 South. Rep. 121. 

The petition for writ of error coram nobis alleges 
“that the jury which tried and convicted this Petition- 
er, Defendant as aforesaid, was composed entirely of 
white men, that there were no Negroes, or men of Afri- 
can descent, on said jury and that this Petitioner, De- 
fendant as aforesaid, is a Negro of African descent, a 
Colored person and a citizen and resident of the State 
of Florida and of the United States and was such be- 
fore and at said trial and has so remained at all times 
since;” That in summoning the jury in the case the 
officers “did purposely, knowingly and intentionally 
select and summon only white men to serve as jurors 
and did purposely, knowingly and intentionally fail, 
neglect and refuse to select and or summon any ne- 
groes, colored persons or persons of African descent 
to serve as jurors at said trial solely because they were — 
Negroes, colored persons and persons of African 
descent, and in the execution of said venires did pur- 
posely, knowingly and _ intentionally discriminate 
against all colored persons, Negroes and persons of 
African descent including this Petitioner, although he 
had then and there full and complete opportunity to 
select and summon Negroes, colored persons. and per- 
sons of African descent, citizens of said County and 
fully qualified in each and every way for jury duty and 
service in said Court.” 

An affidavit of the officer who served the jury 
venires made a part of the petition states that he had 
then been a deputy sheriff over two years “and that he 
had never summoned a Negro or person of African de- 
scent to serve as a juror in any of the Courts of the 
County, although in his search for jurors he saw many 
Negroes whom he believed to be qualified for jury 
duty.”” This is not made applicable to the jurors sum- 
moned in this call, even if the statement shows un- 
lawful discrimination practiced by the officer. ' 

In the petition it is alleged that such “facts have 
come to the knowledge of this Petitioner and to the 
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knowledge of his attorney only subsequent to said 
trial and conviction and subsequent to said motion for 
new trial and subsequent to said Petition for said 
Writ of Habeas Corpus, and subsequent to the taking 
out of said Writ of Error to the judgment of this 
Court on said Petition for Writ of Habeas Corpus, 
and long after the time allowed by law for this Pe- 
titioner to make a motion for new trial herein; which 
said facts, acts, procedure and evidence were in ex- 
istence though unknown to Petitioner and his said at- 
torney at the time of said trial, which were also un- 
known to this Honorable Court at the time of said 
trial, verdict and judgment and are not shown by the 
records of this said court, and which if known to this 
Honorable Court, would have prevented the rendering 
of the aforesaid judgment and sentence. That by the 
exercise of due diligence on the part of this petitioner 
and his attorney, either or both, neither this petition- 
er or his said attorney could have known of, or ascer- 
tained such facts, acts, procedure and evidence before 
the said judgment and sentence was rendered or before 
the motion for a new trial or at any time prior to the 
time the same first came to the knowledge of this pe- 
titioner as aforesaid. That this petitioner and his said 
attorney each and both, exercised all ordinary care 
and diligence to discover and ascertain any and all 
facts, matters and things, including those hereinafter 
set out, pertaining to the indictment, arraignment, 
plea, trial, verdict, judgment and sentence aforesaid 
of this petitioner, the issues thereof and the procedure 
thereof, or which could affect the same in any man- 
ner.” 

The only question on this writ of error is whether 
the Circuit Court erred in denying a writ of error 
coram nobis on the petition as presented. 

The functions of a writ of error coram nobis are 
limited to an error of fact for which the statute pro- 
vides no other remedy, which fact did not appear of 
record or was unknown to the court when judgment 
was pronounced, and which, if known, would have pre- 
vented the judgment, and which was unknown and 
could not have been known to the party by the exer- 
cise of reasonable diligence in time to have been other- 
wise presented to the court, unless he was prevented 


from so presenting them by duress, fear, or other suffi- 
cient cause. 


The writ of error coram nobis is not intended to 
authorize any court to review and revise its opinions; 
but only to enable it to recall some adjudication made 
while some fact existed which, if before the court, 
would have prevented the rendition of the judgment, 
and. which, without any fault or negligence of the 
party, was not presented to the court. Nickles, v. State, 


86 Fla. 208, 98 South. Rep. 497, 502; 99 South. Rep. 
121. 


The function of a writ of error coram nobis is to 


bring the attention of the court to a specific fact or 
facts then existing but not shown by the record and 
not known by the court or by the party or counsel at 
the trial, and being of such a vital nature that if known 
to the court in time would have prevented the rendition 
and entry of the judgment assailed. 

The writ of error coram nobis supplements, but 
does not supersede, the remedy provided in the statute 
for the granting of new trials or the correction of 
errors. It is not available where the facts complained 
of were known before the trial, and where advantage 
could have been taken of the alleged error at the 
trial; nor dies it lie to correct an adjudicated issue of 
fact. Lamb v. State, 91 Fla. 396, 107 South. Rep. 535. 

The statutory provisions of this State for selecting, 
summoning and empaneling jurors do not discrimin- 
ate, or authorize any discrimination, against any per- 
son for jury duty because of race or color. It is the 
duty of the officers charged with the administration 
or execution of such statutory provisions, to do so 
without violating the constitution of the United States, 
by discriminating against persons on account of race 
or color or by other illegal action. If in selecting, sum- 
moning or empaneling jurors, a discrimination is made 
against any citizen on account of race or color, such 
action is not authorized by the statute, is illegal, and 
upon proper proceedings duly taken for that purpose, 
should be set aside and annulled in toto. 

The constitutional guaranty of equal protection of 
the laws does not give to any person a right to a jury 
composed in whole or in part of his own or of any 
particular race; but every person being tried in a cour’ 
of justice is entitled to have a jury selected and sum- 
moned without illegal discrimination of any character. 
A large discretion is necessarily allowed the officers 
charged with the responsible duty of selecting jurors. 
This discretion should be carefully exercised so as to 
aid in the proper administration of the law by secur- 
ing the best juries possible without illegal discrimina- 
tion against any citizen of the State qualified for jury 
duty under the law. 


Where the statute of a State in its terms does not 
abridge a privilege or immunity of citizens of the 
United States, or does not deny to any person the equa! 
protection of the laws, the action of officials in exe- 
cuting the provisions of such statute is presumed to 
be legal. When illegal action by an official in the ad- 
ministration or execution of a valid statute is charged, 
such illegal action should be duly, properly, directly and 
distinctly alleged, and if not admitted by demurrer or 
otherwise, should be duly proven or proof thereof duly 
offered according to the usual and proper mode o! 
procedure in such cases. Montgomery v. State, 55 Fla. 
97, 45 South. Rep. 879. 


Under the provision of the Fourteenth Amendmen! 
to the Federal Constitution that “no State shall * * * 
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deny to any person within its jurisdiction the equal 
protection of the laws,” an accused person has no right 
to have members of his race selected as jurors for his 
trial. But such organic provision secures to him 
the right by timely and appropriate procedure to as- 
certain whether members of his race legally qualified 
to serve as jurors have been so unlawfully diseriminat- 
ed against by officers in selecting the jury for his trial 
as to deny to him the equal protection of the laws, 
thereby affecting the validity of the trial. Bonaparte 
y. State, 65 Fla. 287, text 293, 61 South. Rep. 633. 

The mere fact that the sheriff, in executing a 
venire for petit jurors to try the defendant, who was 
a colored man, summoned only white men to serve as 
jurors, and failed and refused to select any colored 
men of African descent to serve on the jury which 
was summoned to try the defendant, is not of itself 
evidence of discrimination against persons of color, 
solely on account of their color; neither is it a denial to 
the defendant of the equal protection of the law as 
contemplated by the fourteenth amendment of the 
constitution of the United States. Montgomery v. 
State, 53 Fla. 115, 42 South. Rep. 894. 

While an unlawful discrimination against negroes 
because of their race or color practiced by an officer in 
summoning jurors may render the act of summoning il- 
legal, the panel of jurors as formed might not be ille- 
gal. Where a jury that is competent under the law and 
that is impartial as required by the constitution, has 
been tendered it may be accepted by the accused, who 
thereby waives his right to object to the panel on the 
ground that in summoning the jurors members of his 
race were discriminated against there being no duress 
or other improper influences to embarrass or injure 
the accused. The jurors that tried the accused were 
all of the white race; and if the defendant desired to 
assert his right to have it judicially determined 
whether the jury was selected without discrimination 
on account of race or color, such right should have been 
asserted before accepting the panel This was not done 
and there is no suggestion that the accused was not 
tried by an impartial jury as required by the Con- 
stitution of the State. The accused was represented 
by competent counsel of his own race who had long 
been an active practitioner in the courts of the county 
and the State, and such counsel was of course familiar 
with the laws governing the rights of the accused, if 
not also acquainted with the general methods pursued 
in executing the laws relating to summoning and em- 
paneling juries, the laws of the State not permitting 
discriminations against any race in selecting jurors. 

Timely and appropriate procedure must be invoked 


in asserting race discriminations in forming jury 


panels. Tarrance v. State, 43 Fla. 446, 30 South. Rep. 
685; Tarrance v. Florida, 188 U. S. 519, 23 Sup Ct. 
Rep. 402. 
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The writ of error coram nobis is not available as a 
means of challenging after a judgment of conviction 
and of affirmance by the appellate court, the legality 
of the trial jury that was accepted by an accused, par- 
ticularly when there is no suggestion of duress or 
other improper influence exerted in forming or ac- 
cepting the jury as impaneled, and no suggestion that 
the accused was not fairly tried by a competent im- 
partial jury. 

Affirmed. 

ELLIS, C. J. and TERRELL, STRUM and 
BROWN, JJ., Concur. 

BUFORD, J., disqualified. 


O. L. Sanders and Samuel G. Tubell, 
Appellants, 
Vv. Volusia County. 
The City of Daytona Beach, a 
municipal corporation of Volusia 
County, Florida; Walter A. Richards, 
as City Manager; R. P. Price, as City 
Clerk; B. F. Brass, as Mayor-Com- 
missioner; Harry R. Lean; R. Dennis 
Craig; J. D. McMillan and A. E. Donnelly, 
as Commissioners, and Daytona Beach 
Motor Lines, Inc., a corporation 
organized and existing under the 
laws of the State of Florida, 
Appellees. 
PER CURIAM. 

Pursuant to authority vested in it by the Legisla- 
ture of Florida, the City of Daytona Beach in Novem- 
ber 1927, granted a franchise to Daytona Beach Motor 
Lines, Inc., a Florida Corporation, for the purpose 
of transporting white passengers only over certain 
streets of said City of Daytona Beach. The said fran- 
chise was approved by popular vote December 6, 1927. 
On December 12, 1927, appellants as complainants 
below filed their bill of complaint to enjoin compliance 
with the terms of said franchise. Demurrers to the 
bill on the part of the City of Daytona Beach and 
Daytona Beach Motor Lines, Inc., were sustained and 
the motion for temporary restraining order was de- 
nied. Appeal is taken from the order sustaining the 
demurrers and denying the motion for temporary re- 
straining order. 

It is contended here that the franchise brought in 
question is an unjust and unreasonable discrimina- 
tion between the White and negro races; that it im- 
poses unreasonable restrictions on a lawful occupa- 
tion or business and that it deprives appellants of 
their property without due process of law. 

A franchise that would have the effect of diverting 
the streets of a municipality from a public to a pri- 
vate use or that would unreasonably hamper the pub- 
lic in the use of them would be wltra vires and void. 
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19 R. C. L. and cases cited. Careful examination of 
the record in this case fails to disclose such unreason- 
able discrimination or restrictions as appellants con- 
tend that the franchise imposes and there is no show- 
ing whatever that it would in any way interfere with 
the public in the use of the streets of the City of Day- 
tona Beach. It appears to have been authorized by 
the legislature and by the showing made was granted 
to safeguard and protect the traveling public. 

The order of the chancellor is therefore affirmed. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 


Arthur Davis, 
Plaintiff in Error, 
Vv. Volusia County. 
The State of Florida, 
Defendant in Error. 
ELLIS, C. J. 

About three o’clock in the afternoon of October 21, 
1925, two men, one of whom was a deputy sheriff, 
put a horse, which they had with them, in the yard or 
lot near the dwelling house of J. E. Higginbothan, who 
with his family lived on the Tomoka River in Volusia 
County. 

Nearly two hours afterwards the accused, Arthur 
Davis, his wife and two children drove up to the Hig- 
ginbotham home and demanded possession of the 
horse, claiming the right to its possession. Davis was 
armed with a rifle and a pistol. Declining an invita- 
tion to come in the house, which had been extended 
to him and his family by Mrs. Higginbotham, Davis, 
who was angry and giving exhibition of it by the use 
of profanity, got out of his automobile taking his rifle 
with him and went into the yard and around the house 
to the rear of it. Higginbotham offered to explain 
why the horse was left at his house and by whom. 
Davis seemed to be too angry to receive any explana- 
tions and continued on his way through the yard, 
swearing at Higginbotham and saying that there 
“would be powder and lead burnt” there that afternoon. 
Higginbotham and his wife went into the house. The 
former then went to the back porch, over his wife’s pro- 
test. He was unarmed when he arrived there. Davis 
threw up his rifle aiming it at Higginbotham who 
sprang upon him. The rifle fired and fell to the ground 
upon the impact of Higginbotham’s body on that of 
Davis. The former struck the latter and stooped for the 
rifle whereupon Davis drew a pistol and fired a shot 
into the body of Higginbotham, killing him almost in- 
stantly. 

Davis was indicted for murder in the first degree 
and convicted of that degree of murder without recom- 


mendation. He seeks to reverse the judgment on writ 
of error. 

One of the assignments of error attacks the suffi- 
ciency of the evidence to sustain the verdict. We have 
examined the evidence as the same is presented in a 
kind of stenographic report of the trial and embraced 
in the bill of exceptions, which consists principally of 
such report. All the testimony being presented in the 
form of questions and answers thus violating the rule 
of this Court without even the formality of the Judge’s 
certificate that it was necessary to present it in that 
manner in order that it could be properly understood 
and weighed by this Court. 

There was conflict in the evidence but it was the 
jury’s problem to solve the question of fact. There is 
ample evidence to support their conclusion that the 
accused killed Higginbotham unlawfully and from a 
premeditated design to take his life. 

There is no necessity to discuss the testimony, iis 
consistency, its weaknesses, its contradictions. The 
jury did that and it is impossible to say that they have 
erred, following a long line of decisions of this Court 
consistently announcing the rule from the earliest 
cases to the latest upon the subject. We will not in- 
terfere with the verdict in this case upon the ground 
presented in the assignment. 

After carefully considering the evidence we cannot 
say that it appears from the record that the jury as 
reasonable men could not have rendered the verdict 
they did. The trial court denied the motion for a new 
trial and there is no showing that the jurors must have 
been improperly influenced by considerations out- 
side of the evidence. See Doggett v. Willey, 6 Fla. 482; 
John v. State, 16 Fla. 554; Broward v. Roche, 21 Fla. 
465; Robinson v. State, 24 Fla. 358, 5 South. Rep. 6; 
Ricks v. State, 25 Fla. 535, 6 South. Rep. 441; John- 
ston v. State, 29 Fla. 558, 10 South. Rep. 686; Bexley 
v. State, 59 Fla. 6, 51 South. Rep. 278; Clark v. State, 
59 Fla. 9, 52 South. Rep. 518; Mathis v. State, 63 Fla. 
21, 58 South. Rep. 541; Smith v. State, 66 Fla. 135, 
63 South. Rep. 138; Williams v. State, 68 Fla. 88, 66 
South. Rep. 424; Britt v. State, 88 Fla. 482, 102 South. 
Rep. 761; Blocker v. State, 90 Fla. 136, 105 South. 
Rep. 316. 

The other assignments of error to which reference 
is made in the brief are numbered four, six and twelve. 
These assignments of error cannot be said to have been 
argued since the brief merely consists in substance of 
a reference to them and an assertion that the points 
involved were well taken. 

In view of the gravity of the case, however, we 
will consider them. The twelfth assignment of error 
rests on the proposition that the Statutes of Florida 
secure to the owner of strayed cattle, or other do- 
mestic animals, the right to enter the pasture of 
another for the sole purpose, as the statutes declare, 
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of seeking and recovering his cattle, which may have 
strayed or broken into the inclosure. But it cannot 
be contended that the Statutes thereby afford justifi- 
cation for the entry with deadly weapon and the kill- 
ing of the pasture owner in case he objects. 

There is likewise no merit in the fourth assign- 
ment. Frank Smith, a deputy sheriff, was called as a 
witness for defendant to show that on the day of the 
homicide when the deputy put the horse in the care 
of Higginbotham the latter appeared to be somewhat 
under the influence of whiskey. On cross examination 
the witness was asked what his business was in that 
neighborhood that day. Objection was made to the 
question. It was overruled and the witness answered 
“we were there breaking up stills’. We do not per- 
ceive what damage the answer could have been to the 
accused. Besides, it was not improper although it may 
have been in no wise necessary to the investigation, 
and the defendant did not afterwards seek to exclude 
the answer from the record. 

The sixth assignment is also without merit. The 
defendant, under questioning of his counsel, testified 
that he had been convicted of burglary in the State of 
Georgia and was pardoned. Counsel then desired that 
he should state the circumstances of the case and of 
the pardon. The State objected and the objection was 
sustained. There was no error in that ruling. 

We have found no error in the proceedings. The 
verdict was amply sustained by the evidence, so the 
judgment is affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion and judgment. 


The State of Florida, 
Defendant in Error. 
Vv. Hillsborough County. 
Clarence Sullivan, 
Plaintiff in Error, 
TERRELL, J. 

The Legislature at its regular session in 1927 en- 
acted Chapter 11975, Laws of Florida, creating a Court 
of Crimes in certain counties of this state. Clarence 
Sullivan, the defendant in error, was convicted for 
petit larceny in the Court of Crimes of Hillsborough 
County, so created, and sentenced to serve sixty days 
in the county jail, to pay a fine of One Hundred Dol- 
lars and costs, and in default of payment of said fine 
to serve an additional sixty days in jail. 

Subsequent to the judgment so entered Clarence 
Sullivan applied for and procured a writ of habeas cor- 
pus from a member of this court which was made re- 


turnable to the Judge of the Circuit Court of Hills- 


borough County. To the said writ the sheriff of said 
county filed his return stating that he held the peti- 
tioner by virtue of the conviction and commitment as 
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above stated. The petitioner then filed his motion for 
discharge, predicated on the sole ground that the act 
creating the Court of Crimes for Hillsborough County 
is unconstitutional and void. The Circuit Judge entered 
his final judgment July 7, 1927, holding said Chapter 
11975, Laws of Florida, creating said court of crimes, 
unconstitutional, null and void, and discharging the pe- 
titioner, Clarence Sullivan, from custody. From that 
final judgment writ of error was prosecuted to this 
court. 

The constitutional validity of Chapter 11975, Laws 
of Florida, is assailed on the grounds, (1) that it 
trenches on the jurisdiction of the Criminal Court of 
Record, (2) the classification of counties in which 
Courts of Crimes are created is irrational, unreasonable 
and arbitrary, (3) provides indirectly for an additional 
judge for the Criminal ‘Court of Record, and (4) even 
if it could be done under the constitution the act does 
not give concurrent jurisdiction of misdemeanors to 
the Court of Crimes with that of the Criminal Court 
of Record. 

The answer to these questions involves an inter- 
pretation of certain of those provisions of Article V 
of our constitution, relating to Criminal Courts of Rec- 
ord and their jurisdiction. Article V of the constitu- 
tion is better known as the judiciary article. It pro- 
vides a complete scheme for the creation, organiza- 
tion, jurisdiction and administration of the Judicial 
Department of the State Government. Section One 
enumerates what courts the judicial power of the state 
shall be vested in. Section Two to Seven, inclusive, 
and Sections Forty-three and Forty-four, relate to the 
organization and jurisdiction of the circuit courts. Sec- 
tions Sixteen and Seventeen relate to the organization 
and jurisdiction of county judges courts, Sections 
Eighteen and Nineteen relate to the organization and 
jurisdiction of county courts, and Section Twenty re- 
lates to referees for the trial of civil causes. Sec- 
tions Twenty-one to Twenty-three, inclusive, relate 
to the organization and jurisdiction of justice of the 
peace courts. Sections Twenty-four to Thirty-two, in- 
clusive, relate to the organization and jurisdiction of 
criminal courts of record, and Sections Thirty-nine to 
Forty-one, inclusive, relate to the organization and 
jurisdiction of the Court of Record for Escambia Coun- 
ty. Provision for Criminal Courts of Record first ap- 
peared in the Constitution of 1885. The Constitution 
of 1838 and 1861 (for the period of the Confederacy), 
the Constitution of 1865, nor the Constitution of 1868, 
made any provision for such courts. Prior to 1885 pop- 
ulation was both sparse and rural, crime was the ex- 
ception and means for the trial and punishment of 
criminals was amply provided for in the circuit and 
inferior courts, consequently no demand arose for 
Criminal Courts of Record. When the demand did 
arise in 1885 they were only authorized in the “County 
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of Escambia and upon application of a majority of 
the registered voters in such other counties as the leg- 
islature may deem expedient.” 

Those provisions of Article V relating to Criminal 
Courts of Record which we are called in to interpret 
for the purpose of answering the questions raised in 
this cause are Sections one, twenty-four and twenty- 
five, and are as follows: 

“Section 1. (As amended at general election, 1914). The 
judicial power of the State shall be vested in a Supreme Court, 
Circuit Court, Court of Record of Escambia County, Criminal 
Courts, County Courts, County Judges and Justice of the Peace 
Courts, and such other Courts or Commissions as the legis- 
lature may from time to time ordain and establish. The legis- 
lature may prescribe the compensation of the Justices and 
Judges of the several courts, but no court heretofore establish- 
ed under the Constitution and the Laws of Florida shall be 
hereby abolished.” 

As originally written in the Constitution of 1885, 
Section one was as follows: 

“Section 1. The judicial power of the State shall be vested 
in a Supreme Court, Circuit Courts, Criminal Courts, County 
Courts, County Judges Courts, and Justice of the Peace Courts.” 

“Section 24. There shall be established in the County of Es- 
cambia, and upon application of a majority of the registered vot- 
ers in such other counties as the legislature may deem expedi- 
ent, a Criminal Court of Record, and there shall be one judge 
for each of the said courts, who shall be appointed by the Gov- 
ernor and confirmed by the Senate, who shall hold his office 
for four years, and whose salary shall be One Thousand Dol- 
lars a year, the counties paying the salaries.” 


“Section 25. The said courts shall have jurisdiction of all 
criminal cases not capital which shall arise in said counties 
respectively.” 


It is first contended that Chapter 11975, Acts of 
1927, creating the Court of Crimes for Hillsborough 
County trenches on the jurisdiction of the Criminal 
Court of Record. Whether or not the legislature was 
authorized to create a court of crimes in Hillsborough 
County and vest it with jurisdiction to try all mis- 
demeanors is in its last analysis determined by the 
scope and effect that should be given to the words, 
“such other courts or commissions as the legislature 
may from time to time ordain and establish” as used 
in Section one of Article V, defining the judicial pow- 
er of the State and the words “jurisdiction of all 
criminal cases not capital” as used in Section twenty- 
five of Article V defining the jurisdiction of criminal 
courts of record. 


Chapter 11975, Laws of Florida, creates a “Court 
of Crimes in each county in the State of Florida 
which alone constitutes a judicial circuit for which 
there is provided by law two or more resident judges 
and having a population of more than one hundred 
thousand according to the last state census.” The 
act further defines the jurisdiction of the said Court 
of Crimes, provides for a judge of said court, fixes 
his term and compensation, and designates who shall 
be sheriff, clerk and prosecuting officer thereof, and 
prescribes their powers and duties. 


The authorization of “Such other courts or com- 
missions as the legislature may from time to time or- 
dain and establish” was an amendment to the consti- 
tution adopted in 1914. This amendment had a very 
material effect on many Sections of Article V. It re- 
pealed Section nine in toto and modified Section one 
and Section thirty-five as amended in 1910, so as to 
enable the legislature to establish additional courts 
and commissions, the necessity for and the locality ot 
such additional courts and commissions being commit- 
ted to legislative discretion. In authorizing additiona| 
courts and commissions said amendment necessarily 
authorized the legislature to prescribe and regulate the 
jurisdiction thereof within the limitations contained 
in Article V affecting the jurisdiction of courts already 
enumerated and established thereby. In so authoriz- 
ing the legislature to prescribe and regulate the juris- 
diction of such additional courts and commissions as 
it may ordain and establish, the said amendment neces- 
sarily modified those Sections of Article V pertaining 
to the jurisdiction of courts. When studied and an- 
alyzed historically we do not think any other con- 
clusions can be reached as to the effect of the 1914 
amendment to Section one of Article V. We do not 
understand the words “jurisdiction of all criminal 
cases not capital’ as used in Section twenty-five of 
Article V of the constitution defining the jurisdiction 
of criminal courts of record to imply or to be equivai- 
ent to “exclusive” jurisdiction in such causes. The word 
“all” as used in said Section twenty-five clearly has 
reference to and limits quantity of litigation. It docs 
not affect classification or degree of litigation. 


In the terminology of the law the word jurisdiction 
as applied to courts has a well defined meaning ani 
there is nothing in its inherent nature which renders it 
exclusive. That there are classifications in jurisdiction 
is as well known and understood as are the classifi- 
cations of nouns, verbs and adverbs, or the classifica- 
tions of trusts and corporations. Jurisdiction may be ex- 
clusive or concurrent, original, appellate or final. These 
classifications are frequently recognized in the constitu- 
tion and statutes of our states. An inspection of Sec- 
tions five, eleven, seventeen, eighteen and twenty-two 
of Article V dealing with the jurisdiction of various 
courts comprising our judicial system discloses that 
circuit courts and the Supreme Court have original and 
concurrent jurisdiction in certain matters. In other 
matters a like rule applies to circuit and certain in- 
ferior courts, while the circuit courts have “exclusive 


original jurisdiction in all cases in equity, also in al! 
cases at law, not cognizable by inferior courts, and in 
all cases involving the legality of any tax assessment, 
or toll; of the action of ejectment and of all actions 
involving the title or boundaries of real estate, and 
all criminal cases not cognizable by inferior courts; 
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and original jurisdiction of actions of forcible entry 
and unlawful detainer, and of such other matter as 
the legislature may provide.” (Section 11, Article V, 
Constitution.) 

Jurisdiction then “is not like a grant of property 
which cannot have several owners at the same time.” 
Two or more courts may have concurrent jurisdiction 
of the same subject matter, and the rule is well settled 
that when the constitution or the statute in specific 
terms vests jurisdiction in any tribunal without the 
qualifying term “exclusive”, or words of equivalent im- 
port, the legislature may in its discretion vest the 
like jurisdiction in another court or tribunal. Hays v. 
McNealy, 16 Fla. 406; State ex rel v. Quigg, 83 Fla. 
1, 90 So. 695; American Railway Express Co., v. Weath- 
erford, 86 Fla. 626, 98 So. 820; Delafield v. State, 2 
Hill (N.Y.) 159; Courtwright v. Bear River, etc. Co., 30 
Cal. 573; Woods v. McCay, 33 L. R. A. 97; Johnson v. 
Happell, 4 Tex. 96; DeLeon v. Walters, 163 Ala. 499, 
50 So. 934; Jones v. Reid, 3 Wash. 57, 27 Pac. 1067; 
Burks v. Walker, 25 Okla. 353, 109 Pac. 544; Strickland 
v. Seaboard Air Line Ry. Co., 112 S. C. 67, 98 S. E. 
853; Higgins v. Tax Assessors, 27 R. I. 401, 63 Atl. 34; 
Terry v. State, 70 Neb. 147, 110 N. W. 733; Clepper v. 
State, 4 Tex. 242; 7 R. C. L. 1068; Gottschall v. Camp- 
bell, 284 Pa. 347, 83 Atl. 286; Attorney General v. 
Scott, 52 Col. 59, 120 Pac. 126; Murphy v. State, 4 Ala. 
App. 14, 58 So. 671. 

A cognate question was considered by the Supreme 
Court of the United States in Bors v. Preston, 111 
U. S. 252, 28 L. Ed. 419. In this case the court was 
called on to construe Sections one and two of Article 
Ill of the Federal Constitution, the parts of which 
pertinent to this discussion provide: 

“Section 1. The judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and establish.” 

“Section 2. In all cases affecting ambassadors, other pub- 
lic ministers and consuls, and those in which a State shall be 
party, the Supreme Court shall have original jurisdiction.” 

Discussing the scope and effect of the term “orig- 
inal jurisdiction” of the Supreme Court of the United 
States in all questions affecting ambassadors, other 
public ministers and consuls, as employed in Section 
two so quoted, that court held that it was in the power 
of Congress to vest concurrent jurisdiction of such 
cases in the circuit court of the United States. Ames v. 
Kansas, 111 U. S. 449, 28 L. Ed. 482; U. S. v. Ra- 
vora, 2 Dallas, 297, 31 L. Ed. 69; Proley v. Luce, 76 
Fed. 146; Gittings v. Crawford, No. 5465, Fed. Cas. 
U. S. v. Louisiana, 123 U. S. 32, 31 L. Ed. 69. 


By parity of reasoning, if it is competent for 


Congress to vest concurrent jurisdiction of cases af-, 


fecting ambassadors and other public ministers in the 
Circuit Courts of the United States when the Federal 
Constitution vested “original jurisdiction” of such 
cases in the Supreme Court of the United States it 
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would seem competent for the legislature of Florida 
to vest in the court of crimes “concurrent original jur- 
isdiction” of all cases of misdemeanors when the con- 
stitution of Florida vested in the Criminal Court of 
Record “jurisdiction of all criminal cases not capital.” 

If jurisdiction of all criminal cases not capital” as 
defined in Section twenty-five of Article V, of the 
constitution is equivalent to or means “exclusive” jur- 
isdiction as petitioner contends then it is axiomatic 
that the same rule must apply to the jurisdiction of 
justice of the peace courts as defined in Section twen- 
ty-two and to the jurisdiction of county courts as de- 
fined in Section eighteen and to the jurisdiction of 
county judges courts as defined in Section seventeen, 
and to that part of the jurisdiction of circuit courts not 
“exclusive” as defined in Section eleven of the same 
Article. If this rule determines the jurisdiction of these 
courts, it necessarily follows that the jurisdiction of 
civil courts of record so defined by Section 3310 Re- 
vised General Statutes of Florida, as amended by Chap- 
ter 8521, Acts of 1921, and possibly the jurisdiction 
of juvenile courts, both of which were created pur- 
suant to Section one of Article V of the Constitution 
as amended in 1914, is largely, if not totally invalidat- 
ed. The net result of which is that no field is left for 
the operation of “such other courts or commissions” 
as may be created. 

It is contended by defendant in error that since 
Section one of Article five of the constitution does 
not authorize the legislature to prescribe the jurisdic- 
tion of such courts or commissions as it may ordain 
and establish, jurisdiction for said courts and commis- 
sions cannot be provided by vesting them with a part 
of the jurisdiction of the courts already designated 
in the constitution and that the only effect of the 1914 
amendment to Section one was to remove the limita- 
tions on the establishment of other additional courts 
as defined in Section thirty-five of Article five of the 
Constitution. It is further contended on this point that 
the Civil Court of Record is one of the “inferior courts” 
recognized in Section eleven of Article V of the Con- 
stitution. 

We do not think this contention is well grounded. 
The power to create “such other courts or commissions 
as the legislature may from time to time ordain and 
establish” not only removes the limitation on the estab- 
lishment of additional courts as recited in Section 
thirty-five of Article V, but it necessarily implies the 
power to clothe said courts or commissions which 
may be established with jurisdiction to hear and de- 
termine such causes as may be legally presented to 
them and so long as the jurisdiction of other courts 
named in the constitution is not exclusive it is with- 
in the power of the legislature to vest such courts or 
commissions as it may see fit to establish with juris- 
diction original or concurrent with the jurisdiction of 
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those courts recognized in the constitution. To author- 
ize additional courts as the exigencies of the times and 
conditions demand was a perfectly reasonable thing to 
do but to undertake to write in the fundamental law 
the jurisdiction of a court or courts to be established 
in the next decade or the next genera‘ion in a rapidly 
developing commonwealth with all the varied resources 
of Florida was impractical if not impossible to do. 

As to the scope of the term, “inferior courts” em- 
ployed in Section eleven of Article V, it is sufficient 
to say that it had reference to any or all of those 
courts inferior to circuit courts provided for in the con- 
stitution at the time of its adoption, but we think 
that said term may now embrace not only those orig- 
inally provided for, but all those which may be es- 
tablished pursuant to Section one of Article five, as 
amended in 1914. 

We therefore conclude that the power to create 
“such other courts and commissions as the legislature 
may from time to time ordain and establish,” was ample 
authority for the legislature to provide a court of 
crimes in Hillsborough County and to clothe it with 
jurisdiction concurrent with the criminal court of rec- 
ord in all cases of misdemeanor, that the jurisdiction of 
the Criminal Court of Record in “‘all criminal cases not 
capital” as defined in Section twenty-five of Article 
V is not equivalent to or co-ordinate with “exclusive” 
jurisdiction in such cases, and that the act brought 
in question does not take away or attempt to take away 
any power from the criminal court of record vested in 
it by the constitution. 

But it is contended by defendant in error that 
even if it could be done constitutionally, Chapter 11975, 
Acts of 1927, not only fails completely to vest concur- 
rent jurisdiction in all cases of misdemeanors in the 
court of crimes and the criminal court of record, but 
that it is so contradictory in its terms that it destroys 
any basis for concurrent jurisdiction as to said causes 
in said courts. This contention is predicated on the 
showing that after defining the jurisdiction of the 
court of crimes the act provides that the clerk of 
said court shall transfer to the docket of the court 
of crimes all cases of misdemeanors pending in the 
criminal court of record, and that thereafter the coun- 
ty solicitor shall file all informations in the criminal 
court of record and they shall immediately be trans- 
ferred to the docket of the court of crimes, thus re- 
moving jurisdiction of misdemeanors from the crim- 
inal court of record contrary to Section twenty-five 
of Article V of the constitution. 

The predicate for this contention is embraced in 
Section one and twelve of Chapter 11975, Acts of 
1927. Section one of the said act defining the jurisdic- 
tion of the court of crimes provides that “the said 
court shall have concurrent original jurisdiction with 
the criminal court of record of said county in all cases 


of misdemeanors.” Section one further provides that 
“the county solicitor of such county shall be the prose- 
cuting officer of said court of crimes, and the prose- 
cutions in said court shall be by information filed 
by the county solicitor of such county; such informa- 
tion to be filed in the criminal court of record of said 
county and immediately transferred by the clerk of 
said court to the court of crimes and docketed in a 
separate docket to be kept for that purpose.” Section 
twelve of the act provides that “immediately upon the 
establishment of a court of crimes in any county the 
clerk of the criminal court of record of such county 
shall cause to be transferred to and docketed in the 
said court of crimes all cases of misdemeanors pend- 
ing in such criminal court of record.” 

The words “shall have concurrent original jurisdic- 
tion with the criminal court of record in all cases of 
misdmemeanors” determines the jurisdiction of the 
court of crimes. The fact that the clerk of the crim- 
inal court of record is required to transfer to the 
docket of the court of crimes all information for mis- 
demeanors pending in said court at the time of the 
creation of the court of crimes or which may there- 
after be brought therein in no way disturbs the jur- 
isdiction of the criminal court of record. Its jurisdic- 
tion is retained until the cause is finally disposed of 
and while we do not decide that question it may be 
that the judge of the criminal court of record can 
take up and try causes pending in the court of crimes. 
The court of crimes is a separate and distinct insti- 
tution, though in a sense it may be said to be an arm 
or auxiliary of the criminal court of record. In the 
same sense may the civil court of record be an arm 
or auxiliary of the circuit court. The jurisdiction of the 
court of crimes and the criminal court of record is 
concurrent as to misdemeanors, they have the same 
clerk, sheriff, prosecuting attorney, methods of pro- 
cedure in the disposition of causes, and the same num- 
ber of terms of court in each year. These objections 
may go to the structure and administration of the 
act creating the court of crimes, but they will not 
affect the constitutional validity of it if the substance 
of the entire act fully reveals a purpose that can be ad- 
ministered. 

It cannot be said that Chapter 11975 is artistically 
drawn. It is in fact materially lacking in the attributes 
of good draughtsmanship, but this does not render it 
invalid if there can be gleaned from the whole body 
of the act a clear, definite legislative intent. In statu- 
tory construction legislative intent is the pole star 
by which we must be guided and this intent must be 
given effect even though it may appear to contradict 
the strict letter of the statute and well settled canons 
of construction. The primary purpose designated 
should determine the force and effect of the words 
used in the act and no literal interpretation should 
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be given that lends to an unreasonable or ridiculous 
conclusion or a purpose not designed by the lawmak- 
ers. Davis v. Florida Power Co., 64 Fla., 246, 60 So. 
759; Willis v. Special Road & Bridge District, 73 Fla. 
446, 74 So. 495; State ex rel Luning v. Johnson, 71 
Fla. 363, 72 So. 477; Curry v. Lehman, 55 Fla. 847, 47 
So. 18; Payne v. Payne, 82 Fla. 219, 89 So. 538; Axtell 
v. Smedley & Rodgers Hardware Co., 59 Fla. 431, 52 
So. 710. 

It is next contended that the basis for classifi- 
cation of counties in which courts of crimes are cre- 
ated is irrational, unreasonable and arbitrary. 

Chapter 11975 creates a “court of crimes in each 
county of the State of Florida which alone constitutes 
a judicial circuit for which there is provided by law 
two or more resident circuit judges and having a pop- 
ulation of more than 100,000 according to the last 
state census.” 

We do not think this provision of the act sub- 
ject to the assault made on it. It was admitted at the bar 
that if a court of crimes could be legally created it was 
competent for the legislature to create such a court 
in Hillsborough County or in any other county of the 
State. The constitutional authority for Courts of 
Crimes as provided in Section one of Article V has 
been fully covered in this opinion and will not be fur- 
ther discussed here. It is well known that we have 
judicial circuits of a single county with two or more 
circuit judges. Population is also recognized by law as 
a reasonable basis for classification. If it is competent 
for the legislature to create by general or special law 
a court of crimes in any county of the state then it 
must be competent to create them in such counties 
as compose a judicial circuit having two or more judges 
and a population of more than 100,000. 

In this holding we are mindful of the fact that 
classifications adopted by the legislature cannot be 
arbitrary or unreasonable, they must bear some just 
relation to the act and the subject regulated, but the 
question of classification becomes unimportant in this 
case because the power to create additional courts or 
commissions is exclusively a legislative discretion and 
there is no showing here of an abuse of this discretion. 

It is last contended that Chapter 11975 in effect 
creates an additional judge for the criminal court 
of record contrary to the provisions of Section twenty- 
four of Article V of the constitution. 

This contention is based upon that part of Section 
twenty-four of Article V authorizing the creation of 
the criminal courts of record which provides that 
“there shall be one judge for each of said courts” and 
the further fact that the clerk, sheriff, prosecuting at- 
torney, procedure and jurisdiction as to misdemeanors 
was the same in the court of crimes as in the criminal 
court of record. What has been said in this opinion 
on the subject of courts and their jurisdiction is a com- 


plete answer to this question. We might add, however, 
that Article V of the constitution as originally adopted 
prescribed a hard and fast rule for the organization 
of the judicial department of the State Government. 
The courts composing said department and their jur- 
isdiction were specifically set out. The 1914 amend- 
ment to Section one relaxed the terms of Article V 
and vested in the legislature power to create additional 
courts and commissions, to aid or supplement those al- 
ready provided when the need for them was pressing. 
We cannot conceive of a court without a judge and jur- 
isdiction to hear and determine matters properly pre- 
sented to it. A judge and jurisdiction are in other 
words the necessary legal prerequisites to constitute 
a court, and stripped of them it would be a nonenity. 
The power therefore to create a court necessarily im- 
plies the power to clothe it with jurisdiction and pro- 
vide for the appointment or election of a judge to 
exercise that jurisdiction. 

If the jurisdiction of the criminal court of record 
was “exclusive” as to all criminal cases not capital 
and Section one of Article V had remained as orig- 
inally incorporated in the constitution this case might 
be ruled by the doctrine announced in State v. Butler, 
70 Fla. 102, 69 So. 771, but sincethe jurisdiction of crim- 
inal cases not capital is not exclusive in the criminal 
court of record and the amendment to Section one of 
Article V authorizes “such other courts and commis- 
sions as the legislature may from time to time ordain 
and establish,” we do not think the rule announced in 
State v. Butler, supra, has any infuence on this case. 


We have given careful consideration to all the ques- 
tions raised and in doing this our labor has been greatly 
lightened by very able briefs and argument of counsel 
on both sides. Our conclusion is that the presump- 
tions in favor of the validity of the act assaulted have 
not been overcome. One seeking to strike down an act 
of the Legislature is in the outset confronted with 
the presumption that it is valid that all doubts as to 
its constitutionality must be resolved in favor of its 
validity and that the terms of the act must be con- 
strued to effect the legislative intent if that be pos- 
sible. 

These presumptions abide with every legislative act 
till overcome and not having been successfully assault- 
ed we think Chapter 11975, Acts of 1927, was a lawful 
exercise of the power vested in the legislature by 
Section one of Article V of the constitution so the 
judgment below is reversed and the petitioner is or- 
dered remanded. 


Reversed. 


WHITFIELD, STRUM, BROWN and BUFORD, JJ., 
concur. 


ELLIS, C.J., dissents. 
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The State of Florida, 
Plaintiff in Error, 
Vv. Hillsborough County. 
Clarence Sullivan, 
Defendant in Error. 
STRUM, J., (concurring). 

The Legislature having the power in the manner 
prescribed in the Act to create the Court of Crimes 
and invest it with concurrent jurisdiction with the 
Criminal Court of Record in all cases of misdemeanors, 
the power also exists in the Legislature by necessary 
implication to provide for all necessary incidents with- 
out which the Court could not be properly organized 
and without which it could not properly function. State 
v. Ecthman, 83 S. W. Rep. 648. If the Act be construed 
as mandatorily requiring every prosecution for mis- 
demeanor to be certified to the Court of Crimes, there- 
by excluding the Criminal ‘Court of Record from the 
trial of all such cases, it might be in that respect re- 
pugnant to the Constitution. If, however, those por- 
tions of the Act relating to the certification of mis- 
demeanor cases from the Criminal Court of Record to 
the Court of Crimes be construed as directory, which 
is recognized as a proper construction of the word 
“shall” in certain instances of statutory construction, 
the objection that the Act operates to deprive the 
Criminal Court of Record of a part of its constitutional 
jurisdiction is obviated. So construed, the Act bestows 
upon the clerk discretionary authority to certify mis- 
demeanor cases to the Court of Crimes, though not 
destroying or impairing the constitutional jurisdiction 
of the Criminal Court of Record in respect to that 
class of cases. The activities of the Clerk in this 
behalf are, of course, subject to the powers of the 
Judge of the Criminal Court of Record in respect to 
cases within the jurisdiction of that Court. I appre- 
ciate the fact that such a construction of the Act 
may occasion the practical criticism that whether or 
not the Court of Crimes receives any cases to try 
is dependent primarily upon the act of one of its min- 
isterial officers. That situation, while perhaps anom- 
alous, is not fatal to the constitutionality of the Act. 
That criticism would relate to the practical operation 
of the Act, not to its constitutional validity. The 
Court’s “jurisdiction” may exist notwithstanding the 
fact that no cases are assigned to it to be tried. “Jur- 
isdiction” is the power of a Court to hear and deter- 
mine a cause. The existence of that jurisdiction does 
not depend upon the proper assignment to it of spe- 
cific cases to be tried. See Blacksted Merch. Co. v. 
Bond, et al, 148 S. W. Rep. 262. 


It is our duty to sustain the legislative will when 
it is not in positive conflict with organic law, even 
when that will is veiled in some obscurity and presents 
a course which might perhaps produce an anomalous 
situation in the event such ministerial officer acts ob- 


stinately or unwisely. It is presumed that the officer 
will do his duty, and we can not strike down a valid 
legislative act upon the mere prophecy that it may be 
subverted by improper official action of a ministerial 
officer whose functions are vital to the activities of 
the Court, nor because it does not prescribe a method 
for the assignment of cases which we might deem 
more practical and appropriate in the premises. 

In a situation quite similar to that presented here, 
it was held by the Supreme Court of Georgia, that al- 
though the statute there under consideration contain- 
ed no express provision for the assignment of the class- 
es of cases under consideration to the new Court of 
co-ordinate jurisdiction, the Judge of the existing 
Court (which would correspond to the Criminal Court 
of Record in our situation) possessed the authority 
to certify cases to the new Court under the broad 
terms of the Act and in view of its obvious purpose. 
Dismuke v. State, 31 S. E. Rep. 561. It is competent, 
I think, for the Legislature to vest this authority in 
the Clerk, subject to the constitutional authority 0! 
the Judge of the Criminal Court of Record, although 
a better course of procedure might readily be con- 
ceived. 

I concur in the views expressed by Mr. Justice 
Terrell and Mr. Justice Whitfield and in the order 
of reversal. 

WHITFIELD, TERRELL, BROWN and BUFORD, 
JJ., coneur. 


State of Florida, 
Plaintiff in Error, 
Vv. Hillsborough County. 
Clarence Sullivan, 
Defendant in Error. 
WHITFIELD, J., concurring. 

Section 1, Article V of the State Constitution as 
amended in 1914, provides that the “Judicial power 
of the State shall be vested in a Supreme Court, Cir- 
cuit Court, Court of Record of Escambia County, Crim- 
inal Courts, County Courts, County Judges and Justices 
of the Peace and such other Courts or Commissions 
as the Legislature may from time to time ordain and 
establish.” 


The object of the amendment was to authorize the 
legislature to provide additional courts “from time to 
time” as may be required for the due exercise of “the 
judicial power of the State” so that “right and jus- 
tice may be administered without sale, denial or de- 
lay” as required by section 4 of the Declaration of 
Rights. The quoted section of the constitution as 
amended contemplates that when the legislature does 
“ordain and establish” “other courts” than those speci- 
fied in the section, such “other courts” shall be vest- 
ed with a portion of “the judicial power of the State,” 
that had theretofore vested in the courts _ specific- 
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ally named in the constitution. Otherwise no purpose 
could be served in authorizing “other courts” to be “‘or- 
dained and established” by the legislature. Surely the 
organic amendment did not intend that courts may be 
established without any jurisdiction, when the other 
courts already established could not dispose of all of 
the cases within their organic jurisdiction. The amend- 
ed section specifically provides that the judicial power 
of the State shall be vested in named courts and in 
“other courts” to be established. The portion of “the 
judicial power of the State” “to be vested in” such 
“other courts” when “ordained and established” is of 
course to be determined by the law making power of 
the State, subject to controlling provisions of the con- 
stitution. In view of the amended organic provision 
that “judicial power of the State’ may be vested in 
“such other courts * as the legislature may from time 
to time ordain and establish,” as well as in the courts 
named in the section, the legislature may by law es- 
tublish “other courts” and confer upon them such 
appropriate jurisdiction as is not forbidden by the 
constitution. While an organic provision giving a 
named court ‘exclusive’ jurisdiction of stated classes 
of causes might in effect forbid the exercise of that 
exclusive jurisdiction by another court; yet an organic 
provision giving a named court jurisdiction, but not 
exclusive jurisdiction, of all cases of a stated class, may 
not forbid the legislature to give to another court, es- 
tablished under the organic provision, concurrent jur- 
isdiction with the court that has jurisdiction but not 
exclusive jurisdiction of all such cases. If this is not 
so, “other courts” that “the legislature may from time 
to time ordain and establish,” cannot be vested with 
“judicial power of the State” as is expressly provided 
in amended section 1 of Article V. 

The amended like the original organic section spe- 
cifically provides that the judicial power of the State 
shall be vested in a Supreme Court, Circuit Courts 
*“Criminal Courts” * ete. “Criminal Courts of Record” 
are not named in the section, but they may be es- 
tablished by the legislature under section 24 of Article 
V. The “Courts of Crimes” established by Chapter 
11975 Acts of 1927, are “Criminal 'Courts” as enum- 
erated in amended section 1 of Article V, and if that 
is not sufficient warrant for their creation, they may 
be established as “other courts” authorized by the or- 
ganic section. 

The constitution does not establish the “Criminal 
Courts” referred to in the original and amended sec- 
tion 1 of Article V; and it does not define the juris- 
diction of “Criminal Courts,” though the constitution 
does define the jurisdiction of “Criminal Courts of 
Record” that may be established by the Legislature, 
under section 24, Article V. 

As section 24 of Article V specifically authorizes 
the legislature to establish “Criminal Courts of Rec- 
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ord,” the “Criminal Courts” specified in section 1 of 
Article V may refer to other courts having criminal 
jurisdiction that may be established by the legislature, 
even though no jurisdiction for “Criminal Courts” is 
defined in the constitution, while the jurisdiction of 
“Criminal Courts of Record” that may be established 
by the legislature is defined in section 25 Article V of 
the Constitution. A “Court of Crimes” established by 
Chapter 11975 Acts of 1927, is given jurisdiction in 
criminal cases and if not one of the “Criminal Courts,” 
specifically referred to in the constitution, it is one 
of the “other courts” the legislature is authorized to 
establish. The legislature may define the jurisdiction 
of courts that are duly created by it, where such juris- 
diction is not defined by the constitution in such 
terms as to exclude legislative action in the premises. 
See section 13 of Article VIII Const. 

Whether a “Court of Crimes” established by Chap- 
ter 11975, Acts of 1927, is a “Criminal Court” within 
the meaning of the organic section, or is one of the 
“other courts” that the legislature may establish, it is 
designed by the constitution to exercise a portion of 
“the judicial power of the State,” and the jurisdiction 
of a court so established may be defined by the legis- 
lature, even though the jurisdiction so defined is made 
concurrent with that of another court, having under 
the constitution jurisdiction of all cases of a stated 
class, when the jurisdiction of the other court is 
not made exclusive by the constitution. 

Under sections 24 and 26 of Article V of the consti- 
tution the legislature may establish and may abolish a 
Criminal Court of Record; and when a Criminal Court 
of Record is established by the legislature, its juris- 
diction is defined by the constitution; but such juris- 
diction is not definitely made exclusive; and since 
the amendment to section 1 of Article V authorizing 
the legislature to establish other courts than those 
specified in the constitution, in all of which courts the 
same organic section vests “the judicial power of the 
State,” the constitution by necessary implication auth- 
orizes the legislature to define the jurisdiction of 
courts established by it, provided the exclusive juris- 
diction of courts given by the constitution is not in- 
terfered with. Any jurisdiction conferred will be al- 
ready exercised by existing courts. Where the juris- 
diction of the preexisting court is not made exclusive 
by the constitution, concurrent jurisdiction with such 
court may be given to the court established by the 
legislature, in order that the court established by the 
legislature shall be vested with a portion of “the ju- 
dicial power of the State,” as is expressly provided 
by the organic section that gives the legislature author- 
ity to establish other courts than those enumerated 
in the constitution. 

The manifest intent of section 1 of Article V as 
amended is that “the judicial power of the State shall 
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be vested in” the enumerated courts “and in such 
other courts” as the legislature may establish: and that 
the jurisdiction of the portion of “the judicial power 
of the State” that shall be exercised by the courts es- 
tablished by the legislature, shall be defined by statute 
provided the jurisdiction of any court that is definitely 
made exclusive by the constitution shall not be in- 
vaded. This is necessarily the intent of the organic 
section even though it does not expressly authorize 
the legislature to fix or regulate the jurisdiction of 
the “other courts” that may be established by statute. 

The statute establishing a ‘Court of Crimes is 
authorized by the constitution; and the provisions of 
the statute conferring upon such court concurrent jur- 
isdiction with the Criminal Court of Record in mis- 
demeanor cases, is within the intent and contemplation 
of amended section 1 of Article V of the Constitution 
of the State of Florida. Any apparent or real ambiguity 
or inconsistency that may be in the statute, does not 
affect its validity under the constitution or destroy 
its efficiency, particularly in view of the powers of 
the Judge of the Criminal Court of Record under the 
constitution over cases within the jurisdiction of that 
court. 

STRUM and BUFORD, JJ., concur. 


The State of Florida, 
Plaintiff in Error, 
Vv. Hillsborough County. 
Clarence Sullivan, 
Defendant in Error. 
ELLIS, C.J., dissenting. 

Clarence Sullivan was tried and convicted in the 
Court of Crimes of Hillsborough County for the of- 
fense of larceny. He was sentenced to imprisonment 
in the county jail and committed under that judgment 
to the custody of the sheriff of the county. He con- 
tended that his imprisonment was illegal because the 
court in which he was convicted had no legal existence 
because the Act of the Legislature of 1927, Chap- 
ter 11975, creating and establishing such a court in 
Hillsborough County is unconstitutional and therefore 
void. He was discharged from custody by the Circuit 
Court of Hillsborough County on writ of habeas 
corpus, to which judgment the State took a writ of 
error. 

The question of the validity of the Act creating the 
Court of Crimes is thus presented. 

The Act is entitled “An Act Creating a Court of 
Crimes in Each County of the State of Florida Which 
Alone Constitutes a Judicial Circuit for Which There 
Is Provided by Law Two or More Resident Circuit 
Judges and Having a Population of More Than One 
Hundred Thousand According to the Last State Cen- 
sus; Prescribing the Jurisdiction of said Court; Pro- 
viding for the Appointment of a Judge of Said Court, 
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Fixing His Compensation and Prescribing His Term of 
Office; Providing for a Clerk and Prosecuting Of- 
ficer for Said Court, and Prescribing Their Duties.” 

The Act provides for the establishment of a Court 
of Crimes in each county which alone constitutes a 
judicial circuit where the law provides for two or more 
resident ‘Circuit Judges, and which county has a pop- 
ulation of more than one hundred thousand according 
to the last State census. 

The court is given concurrent original jurisdiction 
with the Criminal Court of Record in such county in 
all cases of misdemeanors. It is provided that prose- 
cutions in the Court of Crimes shall be by information 
filed by the County Solicitor in the Criminal Court of 
Record and then immediately transferred by the Clerk 
of that Court to the Court of Crimes. If the Judge of 
the latter court should be disqualified in any case 
then such case is retransferred to the Criminal Court 
of Record for trial. A Judge is provided for the Court 
of Crimes, but the County Solicitor and Clerk of the 
Criminal Court of Record are officers of the Court of 
Crimes. The Circuit Court is vested with appellate jur- 
isdiction in all cases decided by the Court of Crimes. 

Upon the establishment of this court all cases of 
misdemeanors pending in the Criminal Court of Record 
are to be transferred to the Court of Crimes. 

There are some anomalies which may be noted in 
connection with such courts. 


No such court may be established in Escambia 
County, because by reason of Sections 39, 40, 41 of 
Article V of the constitution that county may not have 
a Criminal Court of Record as by those Amendments 
adopted in 1910, the Criminal Court of Record became 
merged in a Court of Record with both Criminal and 
Civil jurisdiction, and the Supreme Court has appe'l- 
late jurisdiction in all causes of which jurisdiction is 
granted to the Court of Record in that county. 

Criminal Courts of Record are established in other 
counties upon application of a majority of the regis- 
tered votes as the Legislature may deem expedient. 

A Court of Crimes may not be established in any 
county which has less than a hundred thousand in- 
habitants according to the last State census, which 
does not constitute of itself one judicial circuit which 
does not have two resident Circuit Judges of the Cir- 
cuit Court and has no Criminal Court of Record. 

No prosecution may originate in the Court of 
Crimes. It must be begun by information filed by the 
County Solicitor in the Criminal Court of Record. 

No misdemeanor may be tried in the Criminal 
Court of Record unless the Judge of the Court of 
Crimes is disqualified. 

The Court of ‘Crimes under the terms of the Act 
has concurrent original jurisdiction with the Crim- 
inal Court of Record in all cases of misdemeanors, but 
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the Court of Crimes must hear and determine all such 
cases unless the judge be disqualified. 

Section 25 Article V of the Constitution vests the 
Criminal Courts of Record with jurisdiction of all 
criminal cases not capital which arise in the county 
where there is a court of that character. 

Jurisdiction is the power to hear and determine a 
controversy and to render the particular judgment in 
the particular case and power to enforce the judgment. 
The word embraces every kind of judicial action and 
hence every movement by a court is necessarily the 
exercise of jurisdiction. It is the right to adjudicate 
concerning the subject matter in a given case. See 7 
R. C. L. 1029; State of Rhode Island v. State of Massa- 
chusetts, 12 Pet (U. 8.) 657, 9 L. Ed. 1233; Grignon 
v. Astor, 2 How. (U. 8S.) 319, text 338, 11 L. Ed. 283, 
text 290; Applegate v. Lexington & C. Co. Min Co., 
117 U. S. 255, text 267, 29 L. Ed. 892, text 895, 6 Sup. 
Ct. Rep. 742. 

Jurisdiction of the matter of all criminal cases not 
capital, Sec. 25, Article V. Constitution, does not mean 
jurisdiction of the particular case then occupying the 
attention of the court, but jurisdiction of the class of 
cases to which the particular case belongs. Franklin 
Union No. 4 v. People, 220 Ill. 355, 77 N. E. Rep. 176, 4 
L. R. A. (N. S.) 1001. 

Now since the Court of Crimes only may hear and 
determine cases of misdemeanors, and to render the 
judgment and enforce the same, that court and not 
the Criminal Court of Record, has jurisdiction of that 
class of criminal cases except in special or particular 
cases where the Judge of the Court of Crimes may be 
disqualified and then only when he makes an order 
transferring the cause to the Criminal Court of Record. 
See Section 7, Chapter 11975. 

Such is the meaning of the language employed in 
the statute as I understand the significance of the 
words employed. If the Criminal Court of Record may 
hear and decide and enter judgment in any misde- 
meanor other than in particular cases where the Judge 
of the Court of Crimes is disqualified, it must be in 
those cases in which the Clerk of the Criminal Court 
of Record refuses to obey the mandatory provision 
of the statute to transfer the case to the Court of 
Crimes after the County Solicitor has filed the infor- 
mation in the Criminal Court of Record. But the 
jurisdiction of the Criminal Court of Record cannot 
depend upon such a breach of official duty. If upon 
the other hand the Criminal Court of Record still has 
jurisdiction under the constitution of such causes then 
the provision requiring the Clerk to transfer such cases 
is a nullity and may be disregarded at will, leaving the 
Court of Crimes without jurisdiction to try any causé 
whatsoever, as the information is required to be drawn 
by the County Solicitor and by him filed in the Crimin- 
al Court of Record. To say that the County Solicitor 


may draft an information entitle and file it first hand 
in the Court of Crimes is to ignore the plain language 
of the statute. 

If the statute had provided that all prosecutions 
of misdemeanors should be by information filed by the 
County Solicitor in the Court of Crimes which should 
have jurisdiction to hear and determine the same, there 
would probably be no doubt that the legislative pur- 
pose was to deprive the Criminal Court of Record of 
jurisdiction in such class of cases. I am of the opinion 
that the identical purpose is sought to be accom- 
plished by requiring the Clerk of the Criminal Court of 
Record to immediately transfer the information to the 
Court of Crimes after it has been filed in the Crimin- 
al Court of Record. 

The argument that because the Legislature is em- 
powered by the Constitutional Amendment proposed 
in 1913 and adopted in 1914 to ordain and establish 
other courts or commissions than those enumerated in 
the amendment, it has power to define the jurisdiction 
of such courts or commissions, is of no comfort to those 
who contend that the jurisdiction prescribed by the 
Constitution to be exercised by the courts enumerated 
therein may be divided between different courts or 
commissions of the legislature’s creation, by simply 
calling them courts or commissions of concurrent juris- 
diction with that of some other court named in the 
Constitution, because that is merely a use of the old 
fallacy of taking the conclusion itself as one of the 
premises of an argument. The proposition to be prov- 
ed is that the Court of Crimes may exercise jurisdic- 
tion of all cases of misdemeanors in Hillsborough Coun- 
ty. The facts are that the Constitution vests that 
jurisdiction in a Criminal Court of Record and em- 
powers the Legislature to ordain and establish “other 
courts or commissions”, but makes no provision as to 
the jurisdiction of such “courts or commissions”. The 
argument is that since the Legislature has created the 
“Court of Crimes” with jurisdiction of misdemeanors, 
and as all “courts or commissions” created by the Leg- 
islature must have jurisdiction, therefore the Court of 
Crimes has jurisdiction of misdemeanors. 

If the argument is sound it follows that if the leg- 
islature had undertaken to vest in the “Court of 
Crimes” or any new “Court or Commission” by a dif- 
ferent name with jurisdiction to issue writ of man- 
damus—injunction, quo warranto or other extraordi- 
nary writs or with original concurrent jurisdiction 
with the Circuit Courts of forcible entry and unlawful 
detainer, or final appellate jurisdiction with the Cir- 
cuit Court in all cases of misdemeanor decided by the 
Criminal Court of Record, or appellate jurisdiction 
with the Supreme Court of all cases of felonies or civil 
cases decided by either the Criminal Courts of Record 
or Circuit Court, it would have been a valid exercise of 
legislative power. In none of such matters are the 
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courts which are named in the Constitution vested with 
“exclusive” jurisdiction in terms. 

My interpretation of the amendment of 1913, adopt- 
ed in 1914, is that the phrase “Such other Courts or 
Commissions as the Legislature may from time to 
time ordain and establish,’ merely provides for the 
exercise of judicial agencies in matters where it be- 
comes the policy of the State to exempt in part certain 
classes of its citizens from the usual or customary 
processes or penalties of the law. As for instance the 
establishment of Juvenile Courts where offenses com- 
mitted by persons of tender years who by reason of 
youth, inexperience and ignorance may be regarded as 
somewhat less responsible for their actions than the 
normal adult, and other particular “Courts or Com- 
missions” not necessarily judicial courts, such as 
Courts of Land Registration as in Massachusetts; a 
court of mediation and arbitration as in Michigan; a 
court similar to the English Court of Faculties to de- 
termine the qualifications of persons desiring to be 
married; a Court of Forestry and Game; a Court for 
Divorce and Matrimonial Causes; a Court for the in- 
vestigation of Inebriates and Drug Addicts. There 
is a great field which opens as the complexities of so- 
cial growth multiply for the use of that constitutional 
provision. But where the Constitutional Court is ex- 
pressly vested with jurisdiction of all cases of a cer- 
tain class, it is begging more than a bit at the leach of 
the organic law to sustain a legislative creation which 
deprives any one of the Constitutional Courts of any 
portion of its jurisdiction. 


I am also of the opinion that the Act is in conflict 
with the Constitution because under its terms it cannot 
be made applicable to Escambia County of this State 
without a constitutional amendment. In other words, 
one of the counties of this State cannot ever come 
within the classification prescribed by the statute. 
Because that county can have no Criminal Court of 
Record without a constitutional amendment. There are 
many counties in the State that cannot now come with- 
in the classification adopted by the statute, when 
Courts of Crimes become automatically established 
under the statute, but they are all potentially within 
its terms except the County of Escambia which is ex- 
cluded from the alleged benefits of the Act by Con- 
stitutional limitations. In all other counties the popu- 
lation may grow to one hundred thousand, the legisla- 
ture may create of each county a judicial circuit, pro- 
vide for two Circuit Judges resident therein and create 
a Criminal Court of Record, when in such case a Court 
of Crimes becomes automatically established therein, 
but Escambia County is excluded by Constitutional 
provision from participating in or enjoying the bene- 
fits of this beneficent legislation. It cannot have a 
Criminal Court of Record. The Legislature has not 
the power to establish one in that county. 
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The Act is therefore local, special and class legis- 
lation and is obnoxious to Article III, Section 
20 of the Constitution. 

The fundamental idea and basis of all classification 
is in equality, but among the political subdivisions of 
the State there can be no inequalities. The Act how- 
ever undertakes a classification of political subdi- 
visions upon certain distinctions which excludes one 
of them from the possibility of inclusion within its 
provisions and thus attempts by its very terms an in- 
equality which politically can not exist. 

I think the judgment should be affirmed. 


Florida East Coast Railway 
Company, a Corporation 
Appellant, 
Vv. Duval County. 
Consolidated Engineering 
Company, a corporation, and 
W. H. Dowling, as Sheriff of 
Duval County, Florida, 
Appellees. 
WHITFIELD, J. 

The bill of complaint herein brought by the Florida 
East Coast Railway Company in effect alleges that on 
December 27, 1923, the Consolidated Engineering 
Company brought an action of assumpsit in the com- 
mon counts in the civil court of record in Duval County 
against W. P. Richardson trading as W. P. Richard- 
son and Company for $1,015.52, and on the same day 
caused a writ of garnishment in the action to issue to 
the Florida East Coast Railway Company, a corpora- 
tion; that on January 7, 1924, the latter company 
answering the writ of garnishment admitted an in- 
debtedness from it to Richardson in excess of plain- 
tiff’s demand in the action; that on April 21, 1924, the 
plaintiff recovered judgment against said Richari- 
son and against the Florida East Coast Railway Com- 
pany as garnishee for $1,056.69 upon which execution 
issued; that personal property of the Florida East 
Coast Railway Company, the garnishee, has been 
levied upon under the execution and has been adver- 
tised for sale; that within four months after the rendi- 
tion of the judgment viz. June 5, 1924, W. P. Rich- 


_ ardson was adjudged a bankrupt in the United States 


District Court; that at the time of the rendition of 
said judgment said Richardson was insolvent, “by 
reason whereof the lien of said judgment was annulled 
and avoided by the operation of the Bankruptcy Act 
and it thereupon became null and void;” “that the 
Trustee in Bankruptcy of the estate of said Richard- 
son has failed to take any steps or proceedings to have 
the lien of said judgment declared to be void judicially, 
but has advised the complainant that because said 
judgment is void, if the complainant pays the same or 
the amount thereof, he will endeavor to hold this com- 
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plainant for such amount notwithstanding it pays the 
same.” 

The prayer is that the sale of the property levied 
upon under the execution he restrained and that the 
lien of the judgment be decreed to be null and void 
and the defendants be perpetually enjoined and re- 
strained from collecting or attempting to collect the 
same from this complainant or from proceeding in 
any wise under the execution issued pursuant there- 
to, and that the complainant may have such other and 
further relief as in equity it is entitled to receive. 

A temporary restraining order was granted, but 
subsequently the injunction was dissolved and the bill 
was dismissed on demurrer. Complainant appealed. 

Under the Federal Statute, 1 Fed. Ann. (2 Ed.) 
1130, “all levies, judgments, attachments, or other 
liens, obtained through legal proceedings against a 
person who is insolvent, at any time within four 
months prior to the filing of a petition in bankruptcy 
against him, shall be decreed null and void in case he 
is adjudged a bankrupt” etc. 

While this court has said that “a garnishment 
creates no lien in the plaintiff’s favor,” it also said in 
the same case that “the plaintiff secures by the garni- 
shment the right to have the debt owed by the garni- 
shee to the defendant, paid by the garnishee upon the 
plaintiff’s judgment against the defendant instead of 
to him;’” and that whether the plaintiff in garnishment 
has a legal or equitable lien, or an in choate lien or right 
to be subrogated to the defendants claim against the 
garnishee, it is a substantial right. Pleasant Valley 
Farms v. Carl 90 Fla. 420, 106 So. 427. See Sec. 3436 
Rev. Gen? Stats. 1920. 

If the garnishment had been dissolved as in 90 
Fla. 420, or judgment had been rendered for the de- 
fendant, the lien, whether in-choate or complete, ob- 
tained by the service of the writ of garnishment after 
action to effectuate the garnishment had begun, would 
have been lost. 

In this case the action to effectuate the garnish- 
ment was begun and the writ of garnishment was is- 
sued and served, and the garnishee answered and ad- 
mitted its indebtedness to the defendant before January 
8, 1924. The adjudication of the defendant’s bank- 
ruptcy was on June 5, 1924. 

It is not alleged that the defendant was insolvent 
when the action was begun or when the writ of gar- 
nishment was served or when the garnishee answered 
admitting its indebtedness to the defendant, though 
it is alleged that the defendant was insolvent when the 
judgment was rendered against him on April 21, 1924. 
Nor is it alleged that the plaintiff’s action was begun 
or the writ of garnishment was served, or that 
the garnishee answered admitting its indebtedness to 
the defendant “within four months prior to the filing 
of the petition in bankruptcy,” though it is alleged 


that the judgment against the defendant was render- 
ed April 21, 1924 and that the defendant was adjudged 
a bankrupt on June 5, 1924. 

Where a plaintiff acquires an equitable lien or levy 
on specific property of a defendant in an action against 
him, more than four months before the filing of a peti- 
tion in bankruptcy against the defendant, and the 
action is diligently prosecuted to judgment for the 
plaintiff, the plaintiff’s equitable lien or: levy is su- 
perior to the title of the-defendant’s trustee in bank- 
ruptcy, as to the property covered by the equitable 
lien or levy, though the judgment in the action is 
rendered within four months of the bankruptcy pro- 
ceeding. A judgment or decree in enforcement of an- 
otherwise valid preexisting lien or levy is not the 
judgment denounced by the bankruptcy statute, which 
is plainly confined to judgments creating liens. Met- 
calf v. Barker, 187 U. S. 165, L. E. , Sup Ct. 

The garnishment was an “equitable lien” or at least 
an “equitable levy”, Maxwell v. Bank of Richmond 
101 Wis. 286, 77, N. W. Rep. 149, from the service 
of the writ or from the filing of the answer of the 
garnishee admitting its indebtedness to the defendant; 
and the Federal Bankruptcy Act includes “all levies” 
as well as “liens”. See Bloch v. Moore (Ala.) 29 So. 
Rep. 1025. This accords with the views expressed 
in Aetna Ins. Co. v. Evans 57 Fla. 311, Text 543, 49 
So. Rep. 57, Text 62, 63. 

The equitable lien or levy having been obtained 
through legal proceedings before the defendant is al- 
leged to have been insolvent, and it not appearing that 
the petition in bankruptcy was filed within four 
months after the writ of garnishment was served and 
answered, the lien of the garnishment followed by the 
judgment for the plaintiff is good as against the 
claims of the Trustee in Bankruptcy. See 28 C. J. 
253; Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 
Rep. 67; Ann. Cases. Note 382. 

The service of the writ of garnishment made the 
garnishee liable to the creditor for the amount ad- 
mitted by the garnishee to be due by it to the debtor; 
and the judgment obtained by the creditor against the 
garnishee, had relation to the service of the garnish- 
ment which was more than four months prior to the 
filing of the petition in bankruptcy, therefore the 
judgment against the garnishee was not affected by the 
bankruptcy proceedings, even though the judgment 
obtained by the creditor against the debtor would with- 
out the garnishment be subject to the bankruptcy pro- 
ceedings. 


Affirmed. 


TERRELL and BUFORD, JJ., Concur. 

ELLIS, C. J. Concurs in the opinion and judgment. 

STRUM, J., Disqualified; BROWN, J., not partici- 
pating. 


oF: 
) 


58 


Charles Deering, Richard 
F. Howe, Marion Deering 
McCormick, Barbara Deering 
Danielson, Roger Deering, 

and William Deering Howe, 
Appellants, 


¥. Dade County. 
John W. Martin, Governor of 
the State of Florida, Ernest 
Amos, Comptroller of the State 
of Florida, J. C. Luning, 
Treasurer of the State, J. B. 
Johnson, Attorney General of 
- the State, Nathan Mayo, Com- 
missioner of Agriculture of 
the State, as Trustees of The 
Internal Improvement Fund of 
the State of Florida and A. O. 
Henderson in his own right, 

Appellees. 
CAMPBELL, Circuit Judge. 

The appellants, as complainants in the court below, 
filed a bill in equity against the appellees, as respond- 
ents, and throughout the opinion we will refer to the 
appellants as complainants, and to the appellees as 
respondents. 

The bill of complaint, after setting forth the names 
and places of residence of the parties, alleges the fol- 
lowing: 

“Second. That during his lifetime James Deering was 
seized and possessed of a certain tract of land lying and being 
in said Dade County, generally known and referred to as Cape 
Florida, said tract of land comprising all of the extreme south- 
ern end of Key Biscayne, and extending from a line run- 
ning nearly east and west across said Key from the Atlantic 
Ocean to Biscayne Bay, for a distance of about one mile 
more or less to the extremity of said Cape; that said 
James Deering departed this life on the 21st day of 
September, 1925, leaving a last will and testament which was 
duly admitted to probate in the County Judge’s Court for said 
Dade County, Florida, on the 19th day of October, 1925; and 
that by said will said tract of land was devised by the said 
James Deering to your complainants, who are now the owners 
thereof. Extending from the western and southern shores of 
said land are shoals and shallow banks, some of which are 
separated from the mainland by a channel or channels, and 
some of which are not so separated. The average depth of 
water at mean high tide upon said banks and shoals, which 
are separated from the mainland by a channel or channels as 
aforesaid, varies from four to nine feet; the depth of water 
upon said shoals and banks which are not separated from the 
mainland by a channel or channels, varies from three to four 
feet in depth, in each case at high tide. The bottom of said 
bay throughout all of said shoals and banks is irregular and 
uneven with numerous depressions and elevations therein; 
exceedingly few if any of said elevations having less than three 
feet of water over them at high tide and many of said de- 
pressions varying in depth from six to ten feet, while some have 
a depth of from ten to fifteen feet. 

“Third. That by Section 1061 of the Revised General 


Statutes of Florida, the Legislature undertook to make pro- 
vision as follows: 
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‘1061—Title to Tidal Lands Vested in State-——The Title to 
all islands, sand bars, shallow banks or small islands made 
by the process of dredging of the channel by the United States 
Government located in the tidal waters of the counties in the 
State of Florida, or similar, or other islands, sand bars and 
shallow banks upon which the water is not more than three 
feet deep at high tide and which are separated from the 
shore by a channel or channels, not less than five feet deep 
at high tide, or sand bars and shallow banks along the shores 
of the mainland in which the title is not, at this date, invested in 
prior parties, is hereby invested in the trustees of the Inter- 
nal Improvement Fund of the State of Florida, to be held by 
the State of Florida, and disposed of as hereinafter provided.’ 

“That Section 1062, Revised General Statutes of Florida, 
is as follows: 

‘1062—Trustees Have Power to Sell: Notice Required: Ob- 
jections.—The said Trustees shall have power to sell and convey 
the islands and submerged lands hereby granted upon such 
prices and terms as they shall see fit, after giving notice by 
publication in a newspaper published in the county seat of the 
county in which such islands or submerged lands are located not 
less than once a week for four consecutive weeks in order that 
any persons who have objections to such sale may have oppor- 
tunity to present the same, and if no objections are filed, 
within said thirty days, the trustees shall have authority to 
consummate such sale. If objections are filed, the trustees shall 
hear and consider the same and if it shall appear that the sale of 
such islands and submerged lands and their ownership by 
private persons would interfere with the rights granted to 
riparian owners of the laws of Florida, or would be a serious 
impediment to navigation or public fisheries, it shall be the 
duty of the trustees to withdraw the said lands from sale.’ 

“That Section 1064, Revised General Statutes of Florida, 
reads as follows: 

‘1064—Purchaser to Have Right to Bulkhead.—In case any 
such islands or submerged lands are sold by the trustees ac- 
cording to the provisions of Sections 1061 and 1062, the pur- 
chaser shall have the right to bulkhead and fill in same as pro- 
vided by Section 2460 of these Revised General Statutes, with- 
out, however, being required to connect the same with the 
shore or with the permanent wharf.’ 

“Fourth. That on or about the 19th day of June, 1925, the 
defendant, A. O. Henderson, applied to the other defendants 
named above as Trustees of the Internal Improvement Fund 
of the State of Florida, for sale to him of a part or portion of 
sand banks or shoals, and thereafter said Trustees, undertaking 
to comply with the provisions of Section 1062, aforesaid, caus- 
ed to be published the following notice in one of the newspapers 
of Dade County, Florida, which notice was published once a 
week for four weeks. A copy of said notice is attached to this 
bill as ‘Exhibit A’, and is made a part of this bill. 

“Fifth. That on or about August 12, 1925, defendant, A. 0. 
Henderson, made application to the United States War Depart- 
ment for a permit under Section 10 of Chapter 425 of an Act 
of Congress of March 8rd, 1899, to allow him to construct cer- 


tain islands upon the land which he proposed to purchase from 
said Trustees. 


“Sixth. That on or about the day of September, 
1925, said Trustees of the Internal Improvement Fund of the 
State of Florida executed a certain deed purporting to convey 
to the defendant, A. O. Henderson, certain property in Dade 
County, Florida, copy of the description contained in said 
deed is hereto attached as ‘Exhibit B’ and made a part of this 
Bill. 

“Seventh. Your orators are informed that said deed was 
executed and delivered to said Henderson, but that it has not 
yet been filed for record by him. 

“Eighth, Your orators are further advised that the said 
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A. O. Henderson now proposes to make application to said 
Trustees of the Internal Improvement Fund for the sale to 
him of an additional area of said submerged banks or shoals 
lying between said Tracts 1 and 2 as described in the forego- 
ing deed, but embraced partially or wholly within the lines 
described in said notice. 

“Ninth. Your orators are advised and charged that it is 
the purpose of the said Henderson to build a chain of fifteen 
(15) or more islands within the area described by the deed 
aforesaid, and the area which he proposes to acquire, by the 
process of placing bulkheads around certain portions of said 
banks or shoals and dredging into said bulkheads, soil and 
sand from the adjacent bottoms, and complainant files here- 
with, marked ‘Exhibit I’, a blue print of a chart or plat, the 
legend of which is partly as follows: 

‘Location proposed improvements Biscayne Bay, Florida, 
to accompany application of A. O. Henderson, dated August 12, 
1925.’ This blue print shows clearly the extent of the operations 
proposed by said A. O. Henderson, and is asked to be taken as 
a part of this Bill. 

“Tenth. That the construction of said islands, or of any 
one or more of them, will constitute a public nuisance, in that 
the operations necessary thereto, and the islands themselves, 
after completion, will injure, interfere with, endanger, render 
insecure and obstruct the proper and inalienable rights of all 
people of the State in and to the use of said waters for purpose 
of navigation, commerce, fishing, bathing, and other easements 
allowed by law in said waters. 

“Eleventh. That the construction of said islands, or any 
one or more of them, will constitute a private nuisance to 
your orators, in that the operations necessary thereto, and the 
islands themselves after completion will necessarily result in 
serious and irreparable injury and damage to complainants’ 
said property, differing materially in kind and degree from the 
injuries referred to in the tenth paragraph above, in that — 

“(1) The construction of the proposed islands will serious- 
ly interfere with and obstruct the free passage of the waters 
of the Bay which now flow over and across the banks lying be- 
tween your Orators’ property and Ragged Keys to the South 
thereof, with the inevitable result that new and unknown tidal 
currents will be created which do not exist, and erosion, 
which may very possibly entirely destroy your Orators’ said 
property, will necessarily follow. In normal weather this con- 
dition will be serious and will more than probably result in 
irreparable injury to your Orators, but in time of storm or 
hurricane the proposed islands will act as a dam or bulkhead 
against the great volume of water driven in from the sea, 
and when said waters recede the probability of great and ir- 
reparable injury to your Orators’ said property will become a 
certainty, by reason of the following facts: 

“During storms and hurricanes which have occurred in the 
past, the height of the waters of Biscayne Bay has been raised 
to four feet above mean high tide. The mean tidal variation of 
Biscayne Bay is about one and one-half (1%) feet, so in time of 
storm the height of water above mean low tide has been five 
and one-half (5%) feet. The average elevation of your com- 
plainant’s property aforesaid is not over two and 85/100 
(2.85) feet above mean low water. The proposed islands are 
tu be bulkheaded to a height of seven (7) feet above mean 
low water. Said islands will obstruct the free passage of 
water between the Ocean and the Bay by partially closing or 
damming the natural passageway which exists between said 
Cape Florida, and the Northern end of Ragged Keys. The 


water will be diverted from its natural course so as to flow’ 


over, across, and around complainants said property. That 
portion of said Key Biscayne owned by Complainants as afore- 
said is not of Coral or rock formation, but is composed of 
sand underlaid with Marl or Hardface, at a depth of approxi- 
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mately six (6) feet. When the waters are driven over this 
land as aforesaid, it is inevitable that this sand will be washed 
away, and in the place of Key Biscayne and Cape Florida, 
there will remain only another submerged Marl Bank. This 
injury cannot be compensated in damages, and hence no legal 
remedy exists. 

“(2) Further reference to said ‘Exhibit I’ will show that 
means of access to your Orators’ said property from the South, 
and West, which is now free and unobstructed, will be seriously 
and materially interfered with, if not actually destroyed, 
narrow tortuous channels being substituted for what is now 
the open waters of the Bay, and your Orators’ present un- 
obstructed view will be interfered with and virtually destroyed. 

“Twelfth. Should said conveyance be confirmed, your 
Orators will be deprived of their property without due process 
of law, and said deed will ultimately operate to take said 
property from your Orators without just compensation. 

“Thirteenth. The notice set out under the fifth paragraph 
above was insufficient, in that the description given therein 
ot the lands proposed to be conveyed is not sufficiently accurate, 
nor is it phrased in such terms as might enable any party in 
interest to definitely determine just where said land lies and 
where its boundaries are located. Furthermore, while said no- 
tice gives the time when said Trustees will hear objections to 
the proposed conveyances, it does not state the place where 
they will be heard. Hence, your Orators are in no sense bound 
by said defective notice. 

“Fourteenth. The deed referred to under the sixth para- 
graph above is insufficient and void, since, aside from other de- 
fects herein set out, it purports to convey two separate tracts 
of land, which, from the description contained in said deed, 
may or may not be wholly embraced within the description of 
the single tract given in said notice. In other words, the de- 
scription in notice and in deed respectively are radically dif- 
ferent. 

“Fifteenth. That said deed is void because Sections 1061 
and 1062, revised General Statutes of Florida, are unconstitu- 
tional and of no force and effect, since by these statutes, the 
Legislature of Florida undertakes to delegate to the Trustees 
of the Internal Improvement Fund authority to sell or convey 
lands covered by navigable waters, which lands are held by the 
State in its sovereign capacity for the benefit of all the people: 
That by said Section 1061 the Legislature in effect undertakes 
to define ‘Navigable Waters’: And for the further reason that 
said attempted delegation of authority to sell and convey in no 
wise limits the purposes for which such sales and conveyances 
are to be made to purposes beneficial, useful or advantageous 
to the people of the State; and your Orator charges that the 
Legislature is without authority under the Constitution or laws 
of this State, to sell and convey such lands as these for pur- 
poses detrimental to the public interests, and for the sole pur- 
pose of enabling the purchaser thereof to exploit said prop- 
erty for personal advantage and pecuniary gain to himself. 

“Sixteenth. That portion of Section 1061, Revised Gen- 
eral Statutes of Florida, under which the conveyance above re- 
ferred to is made, purports to vest in said Trustees, title only 
to ‘those sand bars and shallow banks upon which the water 
is not more than three feet deep at high tide, and which are 
separated from the shore by a channel or channels.” Your 
Orators allege and charge that the area in question is sub- 
merged practically throughout its entirety to a greater depth 
than three (3) feet at high tide, and that even if said deed 
were otherwise a good and valid deed, which is specifically 
denied, its preamble, which limits the lands conveyed thereby 
to those—‘upon which the water is not more than three (3) 
feet deep at high tide and which are separated from the shores 
by a channel or channels not less than five (5) feet deep at 
high tide,’ renders said deed of no effect, since there are no 
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appreciable areas within the boundaries attempted to be de- 
fined upon which the water is not more than three (3) feet 
deep at high tide. 

“Seventeenth. Even if said Sections 1061 and 1062 are 
valid and constitutional enactments, which is not here admit- 
ted, but on the other hand is expressly denied as hereinbefore 
set out, the provisions thereof are not broad enough to authorize 
conveyance of any land other than ‘tidal lands,’ and your com- 
plainants allege and charge that the shoals with which we are 
here concerned are in no sense ‘tidal lands,’ and hence their 
conveyance by the Trustees of the Internal Improvement Fund 
is expressly prohibited by the provisions of Section 1230 Re- 
vised General Statutes. 

“Kighteenth. Furthermore, as the water over the shoals in 
question, is in fact navigable, the conveyance of these lands 
for the purpose of bulkheading and filling is in direct contraven- 
tion of the Act of Congress of March 3rd, 1823, U. S. Statutes 
at Large, page 756, which reads as follows—‘And be it further 
enacted, that all the navigable rivers and waters in the dis- 
tricts of East and West Florida shall be, and forever remain, 
public highways.’ ” 

“EXHIBIT A 
“Notice 
“Tallahassee, Florida, June 19, 1925 

NOTICE is hereby given that the Trustees of the Internal 
Improvement Fund of the State of Florida will hold a meeting 
at 11 o’clock A. M. Tuesday, August 4th, 1925, for all the pur- 
pose of considering the sale of the following described sub- 
merged land in Dade County, Florida, 

“The submerged area, islands, sand bars and shallow banks 
upon which the water is not more than three feet deep at high 
tide, and which are separated from the shores by a channel or 
channels not less than five feet deep at high tide, located in and 
under the tidal waters of Biscayne Bay, and—or the Atlantic 
Ocean within the following geographical limits: Between par- 
allel of latitude 25 degrees, 41 minutes North and Ragged Keys 
at 25 degrees, 32 minutes North Latitude, and between Meri- 
dian 80 degrees, 8 minutes, 30 seconds west Longitude and 
Meridian 80 degrees 12 minutes west longitude, except any 
part of Key Biscayne, Bounded on the North by that channel 
running immediately to the south and southwest of the south 
end of Key Biscayne and bounded on the south by a line run- 
ning approximately in a northeast and southwest direction 
about one-half mile northwest of the northernmost key of Rag- 
ged Key, following channel limits as determined by the United 
States War Department. 

“This Notice is published in compliance with Section 1062 
of the Revised General Statutes of Florida, that any person or 
persons who may have objections to said sale may have an op- 
portunity to present the same as therein prescribed. 

By order of the Trustees of the Internal Improvement 
Fund, 

John W. Martin, Governor, 

Attest: J. Stuart Lewis, Secretary. 

7 4/11-18-25; 8/1” 
“EXHIBIT B” 

“That certain submerged area, comprising those islands, 
sand bars and shallow banks upon which the water is not more 
than three (3) feet deep at high tide and which are separated 
from the shores by a channel or channels not less than five 
(5) feet deep at high tide, located in and under the tidal waters 
of Biscayne Bay and—or the Atlantic Ocean, and being situate 


in Dade County, Florida, more particularly described as Tract 
No. 1, and Tract No. 2, as follows: 
Tract No. 1 


“Commencing at that certain concrete monument on the 
South shore of Biscayne Bay, marked an all four sides with 
the Roman numeral Nine (9), thence South eight hundred 
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(800) feet to the point of beginning which said point of be- 
ginning is N. 51 degrees 46 minutes W. 1670 feet from Cape 
Florida light house; 

“Thence N. 73 degrees 28 minutes W. 5105 feet, 

Thence S. 19 degrees 52 minutes W. 4840 feet, 

Thence S. 8 degrees 00 minutes E. 3210 feet, 

Thence N. 83 degrees 00 minutes E. 8405 feet, 

Thence N. 21 degrees 30 minutes W 6200 feet to the 
point of beginning as marked and indicated on the chart 
or plat hereto attached as part hereof, contained after exclud- 
ing therefrom depressions and deep places where the water is 
more than three (3) feet at high tide, an area of 364 acres, 
more or less, together with Statutory and Common Law Lit- 
teral and riparian rights and all such rights to bulkhead and 
fill in all lands upon which the water is not more than three 
(3) feet deep at high tide, which the said Trustees have and/or 
can lawfuily convey to the purchaser. 

Tract No. 2. 

_“That flat on which is located Soldiers Key but ex- 
cepting therefrom said Soldiers Key and surrounding shoals and 
bounded on the North by the channel running in a North- 
easterly and Southwesterly direction and connecting the waters 
of Biscayne Bay with the waters of the Atlantic Ocean, anid 
bounded on the South by the channel running in a North- 
easterly and Southwesterly direction near and to the North of 
the Northmost Key of Ragged Keys, said channel connecting 
the waters of Biscayne Bay and the Atlantic Ocean and within 
the limits on the East and on the West of the Meridian 6) 
degrees 8 minutes 30 seconds of West longitude and Meridian 
80 degrees 12 minutes of West longitude respectively the said 
tract as defined by its outer edge having dimensions of ap- 
proximately 15,000 feet North and South by 10,000 feet East 
and West and containing, after excluding therefrom depres- 
sions and deep places where the water is more than three 
(3) feet deep at high tide, the area of 459 acres, more or less 
as marked and indicated on the chart or plat thereto at- 
tached as part hereof, together with all statutory and Common 
Law Litteral and riparian rights and all such rights to Bulk- 
head and fill in all lands upon which the water is not more 
than three (3) feet deep at high tide which the said Trustees 
have and/or can lawfully convey to the purchaser. The said 
submerged area being also described as follows: 

“Commencing at a firmly set iron rod two inches _ in 
diameter six inches above the ground on Ragged Key Number 
One, thence N. 71 degrees 53 minutes W 19 1-2 links to a 
corner standing at the South East end of Said Ragged Key 
Number One, thence N. 9 degrees 45 minutes E. 47.69 chains 
to a point marked by an iron rod driven into rock on a Key 
known as Umbrella Key with brass cap marked 

°C. 

T. 56S. R. 42 E. 

S. 20 1922 
thence North 1120 feet to the point of beginning, thence N. 
15 degrees 28 minutes E. 10,700 feet, thence N. 20 degrees 
20 minutes W. 2535 feet, thence West 4055 feet, thence S. 36 
degrees 28 minutes W. 8490 feet, thence S. 27 degrees 12 minutes 
E. 6635 feet, thence East 3510 feet to the point of begin- 
ning; 
and containing in the aggregate eight hundred and twenty-three 
acres, more or less.” 


The relief sought in the bill of complaint is: that 
the Trustees of the Internal Improvement Fund be 
temporarily enjoined and restrained from selling and 
conveying, or attempting to sell and convey, to the 
respondent, A. O. Henderson, or any other person or 
persons, any part of that certain submerged land ly- 
ing between tracts described in the bill of complaint; 
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that A. O. Henderson, and all persons claiming by, 
through and under him, be temporarily enjoined end 
restrained from purchasing, or attempting to pur- 
chase, said lands; that A. O. Henderson, and all per- 
sons claiming by, through or under him, may be tem- 
porarily enjoined and restrained from constructing, 
or attempting to build or construct, any island or 
islands, bulkhead or bulkheads, fill or fills, or any 
other obstruction upon the lands described in the bill 
of complaint, or upon any part thereof; that the said 
A. O. Henderson, and all persons claiming by, through 
and under him, be restrained and enjoined from filing 
for record the deed described in the bill of complaint, 
and from conveying, or attempting to convey, the 
lands described, or any part thereof; that upon final 
hearing the temporary restraining order be made per- 
petual. It is further prayed “that Sections 1061 and 
1062 of the Revised General Statutes of Florida, may 
be construed, that said Sections may be declared un- 
constitutional, and of no force and effect, in so far 
as the purported conveyance, as referred to in the bill 
of complaint, is concerned, and in so far as any con- 
veyance of additional land lying between said Tracts 
One and Two above described is concerned.” It is 
also prayed that the deed executed by the respond- 
ents, the Trustees of the Internal Improvement Fund 
of the State of Florida, referred to under the eighth 
paragraph of the bill of complaint, may be declared to 
be null and void and of no effect, and that said deed 
be cancelled. 

The respondents, The Trustees of the Internal Im- 
provement Fund, and the respondent A. O. Hender- 
son, filed separate demurrers, each demurrer, how- 
ever, practically raising the same objections to the 
sufficiency of the bill of complaint. 

The application for the temporary restraining order 
prayed for, and the demurrers to the bill of complaint 
were heard at the same time. Upon consideration of 
the two propositions, the court below, after hearing 
the arguments of counsel and considering the testi- 
mony offered by the respective parties, touching the 
motion for temporary injunction, rendered its decree, 
denying the application for temporary restraining or- 
der, sustaining the demurrers to the bill, and dismiss- 
ing the bill of complaint, the complainants’ solicitors 
having announced that they did not desire to amend 
their bill, but would stand upon the original. 

From this decree, which is in effect a final de- 
cree, the complainants appeal, assigning as errors: 

1. The denial of the application for temporary injunction. 


2. The action of the court in sustaining the demurrer to 
the bill of complaint. 


3. That part of the order dismissing the bill of Complaint. - 


We will consider first, assignments of error numbered 
two and three, which question the ruling of the court below 
in sustaining the demurrers to and dismissing the bill of com- 
plaint. The demurrer of The Trustees of the Internal Improve- 
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ment Fund contains forty-seven grounds, and there are forty- 
eight grounds set forth in the demurrer of the respondent A. O. 
Henderson. These demurrers are both general demurrers, being 
addressed to the equities contained in the bill of complaint 
as a whole. 


The several grounds of demurrer may be summarized as 
follows: 


1. There is no equity in the bill of complaint. 


2. The complainants are not proper parties to seek, in 
a court of equity, the relief prayed for. 

3. The bill of complaint shows upon its face that the 
alleged transactions between the respondents The Trustees of 
the Internal Improvement Fund and the respondent A. O. Hen- 
derson, were authorized by Section 1061 and 1062 of the 
Revised General Statutes of Florida, which demurrers claim 
were valid statutes, authorizing the disposition of the property 
described in the bill of complaint. 


4. That the complainants had not in their bill set forth 
facts showing that the alleged injury to them was different 
in kind and degree from the injury to the general public. 

As appears from the bill of complaint and the 
exhibits quoted herein, The Trustees of the Internal 
Improvement Fund have, under Sections 1061 and 1062, 
Revised General Statutes of Florida, undertaken to 
sell to the respondent A. O. Henderson, certain areas, 
claimed to be shoals and shallow banks, such as are 
contemplated under the provision of said Section 1061, 
these areas in question being submerged lands, lying 
between the waters of the Atlantic Ocean and Biscayne 
Bay, and extending in a southeasterly direction from 
a point to the westward of Key Biscayne and Cape 
Florida to Ragged Key, a distance of some eight miles, 
and also being located some miles to the eastward of 
the mainland which borders Biscayne Bay on the west. 


The submerged lIands in question are sovereignty 
lands, the same being under the navigable waters in 
the State. As we said in the case of Ellis v. Gerbing, 
56 Fla. 603, 47 South. Rep. 353, 22 L. R. A. 337, “The 
navigable waters in the State and the lands under 
such waters, including the shore and spaces between 
high and low water marks, are the property of the 
people of the State, in their united and sovereign ca- 
pacity. Such lands are not held for the purpose of 
sale or conversion into other values, or for reduction 
into several or individual ownership, but for the use 
of all the people of the State, for the purpose of navi- 
gation, commerce, fishing and other useful purposes 
afforded by the waters thereon.” See also Ferry Pass 
Inspectors etc. Assn. v. White River Inspectors etc. 
Assn. 57 Fla. 399, 48 South. Rep. 648, 22 L. R. A. (N. 
S.) 345; Merrill & Stevens Co. v. Durkee, 62 Fla. 549, 
57 South. Rep. 428; Symmes v. Pararie Pebble Phos- 
phate Co., 64 Fla. 480, 60 South. Rep. 223; Thiesen 
v. Gulf Florida etc. R. Co., 75 Fla. 28, 78 South. Rep. 
491; Brickell v. Trammell, 77 Fla. 544, 82 South. Rep. 
221. 

We also said in the case of State ex rel Ellis v. 
Gerbing, supra, “The State may, in the interest of 
the public welfare, make limited disposition of por- 
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tions of the land under navigable waters, within its 
borders, or may permit the use thereof, when the 
rights of the whole people of the State as to navi- 
gation, and other uses of the waters are not neces- 
sarily impaired.” We said further, in the same case, 
“The State cannot abdicate general control over the 
lands, under navigable waters, within the State, since 
such abdication would be inconsistent with the implied 
legal duty of the State to preserve and control such 
lands, and the waters thereon and the use of them, 
for the public good.” Also, “For the purpose of aid- 
ing navigation or commerce, or of encouraging new 
industries and the development of natural or artificial 
resources, in the interest of all the people, the State 
may grant reasonable and limited rights and privileges 
to individuals in the use of the lands under the navig- 
able waters; but such privileges should not unrea- 
sonably impair the rights of the whole people, in the 
use of the waters or the land thereunder for the pur- 
poses implied by law, nor relieve the State of the 
control and regulation of the uses afforded by the 
lands and the waters thereon.” State ex rel Ellis v. 
Gerbing supra. See also Merrill-Stevens Co. v. Durkee, 
62 Fla. 549, 57 South Rep. 428. 

The sufficiency of the bill of complaint in this 
case hinges upon the answer to two propositions: 1. 
Have the complainants alleged sufficient facts to give 
them a right to file this bil!, complaining of the dis- 
position of sovereignty lands by The Trustees of the 
Internal Improvement Fund, and the proposed build- 
ing of the islands described in the bill of complaint? 
And 2. Did The Trustees of the Internal Improve- 
ment Fund, under Sections 1061 and 1062, have 
authority to dispose of the shoals and shallow banks, 
described in the bill of complaint. 

The unlawful transfer of public property will be 
enjoined, and such suit may be brought by tax pay- 
ers. 22 ‘Cyc. 898; McCord v. Pike, 121 Ill. 288, 12 N. 
E. Rep. 259. Such suit for an injunction may be 
brought by a private citizen when he suffers special 
injury. 22 Cyc. 898; Village of Riverside v. George 
A. MacLean, 210 Ill. 308, 66 L. R. A. 288. 

It appears from the allegations of paragraph two 
of the bill of complaint that the complainants are 
the owners of a tract of land comprising the extreme 
southern end of Key Biscayne, and extending from a 
line running nearly east and west, for a distance of 
about one mile, more or less, to the extremity of Cape 
Florida. From Exhibit “1” attached to and made a 
part of the bill of complaint, and the blue print re- 
ferred to in paragraph nine of the bill of complaint, it 
seems that the “shoals” and “shallow banks” involved 
and described in the bill extend from a point in Bis- 
cayne Bay northwest of Cape Florida, the southern 
extremity of Key Biscayne, to near Ragged Key, a dis- 
tance of approximately eight miles, and it further ap- 
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pears from said Exhibit “1” that the islands which 
the respondent A. O. Henderson proposes to build, 
by the process of bulkheading these shoals and shal- 
low banks, and by dredging the soil and sand into 
same, practically cover the entire area claimed by 
the said Henderson, leaving only narrow channels be- 
tween said proposed islands to connect the water of 
Biscayne Bay with the waters of the Atlantic Ocean. 
It further appears from the same exhibit that in its 
natural state this area is covered by the waters of 
Biscayne Bay and the Atlantic Ocean, at depths vary- 
ing from one to fifteen and twenty feet. The entire 
area from Cape Florida to Ragged Key is submerge 
land, except Soldier Key, which is located severa! 
miles from the property claimed by the complainants. 

In the eleventh paragraph of the bill of complaini 
the complainants allege that the construction of the 
islands, or any one or more of them, will constitute a 
private nuisance to the complainants, setting forth in 
more or less detail, in subdivision one of said eleventh 
paragraph, the effect the construction of the islands 
will have in obstructing the free passage of the waters 
of the Bay which flow over and across the banks be- 
tween the property of complainants and Ragged Key, 
and that the construction would inevitably result in 
new and unknown tidal currents; and that during 
storms and hurricanes, because of the construction 
of the islands across the area described, the acecumu- 
lated tide water in Biscayne Bay would be forced 
across complainant’s property on Key Biscayne, in as 
much as the respondents proposed to build the islands 
to the height of seven feet above mean low water, 
when Key Biscayne is only 2.85 feet above mean 
low water. 

It is further alleged in subdivision two of said 
paragraph eleven, that, as shown by Exhibit “1” at- 
tached to the bill of complaint, the way of access to 
complainant’s property from the south and west, which, 
at the time of the filing of the bill of complaint, was 
free and unobstructed, would, if the respondents car- 
ried out their intention in constructing islands, be 
seriously and materially interfered with, if not ac- 
tually destroyed, and that the complainants’ unob- 
structed view would be interfered with and virtually 
destroyed. 

It is shown from the allegations of the bill of com- 
plaint, as also from said Exhibit “1” attached there- 
to, that there is no other person or company whose 
lands will be subject to the injuries set forth in said 
paragraph eleven. The complainants and the Biscayne 
Company, whose larfd-adjoins the lands of complain- 
ants and which has filed a bill of complaint similar to 
that of the complainants, will, according to the allega- 
tions of the bill, suffer damages from the construc- 
tion of these proposed islands, different in both de- 
gree and kind from that suffered by the general pub- 
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lic. It is apparent from Exhibit “1” attached to the 
bill, that the area involved in the transaction be- 
tween The Trustees of the Internal Improvement Fund 
and A. O. Henderson, is land entirely covered by the 
waters of Biscayne Bay and the Atlantic Ocean, that 
it is beyond any harbor limits, and that over this 
area there was, at the time of the filing of the bill and 
prior thereto, an unobstructed view to the south and 
west from complainants’ property; that there was also 
unobstructed approach from the south and west to 
complainants’ property by light draft craft, and at 
some points by vessels drawing considerable water. 
This covered area was property held by the State in 
trust for the public, and was not subject to the ripar- 
ian rights of any owner of adjoining lands. The com- 
plainants, in acquiring the property described in the 
bill, purchased it, of course, believing that this ex- 
panse of water, with its unobstructed view and means 
of approach to the property, would not and could not 
be acquired by private parties for the purpose of build- 
ing islands which would so radically interfere with 
the enjoyment of their property. As we have said, 
the allegations of the bill of complaint and Exhibit 
“1” attached thereto, show conclusively that none oth- 
ers than the owners of the southern extremity of Bis- 
cayne Key will be thus damaged. We think there are 
sufficient allegations in the bill, together with the 
Exhibit attached and made a part thereof, showing 
the location of the property acquired and proposed to 
be acquired by the respondent A. O. Henderson, as 
also the outlines of the islands he proposes to construct, 
to show that if the plans are carried into effect, the 
complainants may suffer damages different, not only 
in degree, but in kind, from others of the general public. 

We said in Brown vy. Florida Chautauqua Asso- 
ciation, 59 Fla. 447, 52 South. Rep. 802, “If a pub- 
lic nuisance causes special or peculiar injury to an in- 
dividual different in kind and not merely in degree 
from the injury to the public at large, and the injury 
is substantial in its nature, the individual may have 
his civil remedy. If the remedy at law is insuffici- 
ent, equity will afford appropriate relief.” 

The placing of an unlawful obstruction, or the 
threatened construction of an unlawful obstruction 
upon sovereignty lands, which causes or will cause 
special injury to an individual, group of individuals, 
or firm or corporation, differing in kind from the public 
at large, is sufficient to authorize such individual, 
firm or corporation to file a bill in equity to enjoin 
the sale by The Trustees of the Internal Improvement 
Fund of such sovereignty land, when it is alleged that 
said sale is unauthorized under the laws of Florida. 
We hold, therefore, that the allegations of paragyaph 
eleven of the bill of complaint are sufficient to with- 
stand the ground of demurrer seeking to question the 
complainants’ right to maintain the bill, and we hold 
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that the complainants were entitled to maintain the 
bill. 

Assuming that section 1061, et seq. Revised Gen- 
eral Statutes of Florida, 1920, authorizes the sale and 
conveyance by the Trustees of the Internal Improve- 
ment Fund, of submerged lands situated as are the 
lands involved in this proceeding, it does not author- 
ize the sale of “Islands, sand bars, and shallow banks,” 
upon which there is more than three feet of water 
at high tide, and separated from the mainland by a 
channel or channels, where the depth of water is less 
than five feet at high tide. 

As appears from the allegations of the bill of com- 
plaint quoted in this opinion, the Trustees of the In- 
ternal Improvement Fund of Florida have, under the 
provision of section 1061, et seq. Revised General 
Statutes, already sold and conveyed certain submerged 
area, described in exhibit B., as tracts one and two, to 
A. O. Henderson, and that the respondent, A. O. Hen- 
derson, proposes to buy certain area between said 
tracts one and two. 

The allegations of the bill of complaint further 
show that A. O. Henderson has applied to the United 
States War Department, for a permit to be allowed 
to build certain islands on the submerged lands he has 
bought and proposes to buy from the Trustees; he 
proposing to build these islands by the process of bulk 
heading and filling in the same with soil and sand 
from adjacent bottoms, as authorized by section 1064, 
of the Revised General Statutes, where valid sales 
have been made under the provision of section 1061, of 
the Revised General Statutes. The bill of complaint al- 
leges that the respondent A. O. Henderson proposes 
to build fifteen or more of these islands, within the 
area described in the bill of complaint, and exhibit 
B., which is made a part of the bill of complaint. 

It is further alleged that the area in question is 
submerged practically throughout its entirety to a 
depth greater than three (3) feet at high tide, and 
that there are no appreciable areas within the boun- 
daries attempted to be defined, upon which the water 
is not more than three (3) feet at high tide. 

There is attached to the bill of complaint and made 
a part thereof as exhibit 1, a copy of a blue print of a 
chart or plat, including the legend thereon, which was 
submitted by the respondent Henderson to the United 
States War Department with his application for per- 
mit to build the islands, mentioned above. The fol- 
lowing appears upon this copy of plat. “Location pro- 
posed improvements Biscayne Bay, Florida, to accom- 
pany application by A. O. Henderson, dated August 12, 
1925.” The bill of complaint alleges that this blue print 
of the chart or plat shows clearly the extent of the 
operations proposed by said A. O. Henderson. 

There is another entry or memorandum found on 
exhibit 1, to the bill of complaint, which is as follows: 
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“Note. Traced from U. S. Coast and Geodetic Survey Chart 
No. 1249 & No. 1248.” 


We find from the figures on Exhibit 1, used to 
indicate the depth of the water at low tide over the 
different areas proposed to be filled, that there are 
only a few places throughout the entire tract describ- 
ed in the deeds, where the water is less than two 
feet at low tide. The other depths varying from two to 
fifteen feet at low tide. The bill of complaint alleges 
that the tidal variations of Biscayne Bay is about 
one and one-half (1 1-2) feet. It therefore appears 
from the bill of complaint and exhibit one, that there 
are only very small areas, in this large expanse of 
water where the depth is less than three (3) feet 
at high tide. 

On the plat referred to above, as exhibit one, the 
spaces intended to be filled in are plainly indicated 
by certain red lines, and the exterior boundary of the 
area to be dredged, indicated by red dashes. From 
the number and sizes of the islands, as shown by ex- 
hibit one, it appears that almost the entire area, from 
Biscayne Key on the north to Ragged Key on the south 
is to be filled in, ofly narrow channels being left 
between the proposed fillings. It further appears that 
within the several areas to be bulk headed and filled, 
as shown by the plat, there are numbers indicating 
different depths, some indicating a depth of less than 
three feet at high tide, and also depths in the same 
area exceeding three feet at high tide, yet as shown 
by the plat, each of the several areas are to be bulk 
headed and filled in its entirety regardless of the depth 
indicated being greater than three feet. 


All these allegations, together with the matters 
shown on exhibit one attached to the bill, are set forth 
by the complainants as sustaining their contention 
that the Trustees of the Internal Improvement Fund 
were not authorized to sell the respondent the areas in 
question, and that the respondent A. O. Henderson is 
not authorized to bulk head and fill in the same. The 
demurrers admit the truth of the allegations, and 
the correctness of the Exhibit 1, and the different facts 
and conditions indicated thereon. This being true the 
demurrer to the bill of complaint should have been 
overruled. 


The description of the area, deeded by the Trustees 
of the Internal Improvement Fund to A. O. Henderson 
is set forth in Exhibit B., which is attached to and 
made a part of the bill of complaint. 


From the preamble to the description it appears 
to limit the lands conveyed by the deed to those lands 
“upon which the water is not more than three (3) 
feet deep at high tide, and which are separated from 
the shores by a channel or channels not less than five 
(5) feet deep at high tide.” It then describes Tract 
No. 1, as it is termed, by certain metes and bounds, 
and concludes with the following: “containing after 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


excluding therefrom depression and deep places where 
the water is more than three feet at high tide, an 
area of 364 acres, more or less * * * and all such rights 
to bulk head and fill in all lands upon which the water 
is not more than three feet at high tide, which the 
said Trustees have and/or can lawfully convey to the 
purchaser.” 

Tract No. 2, is also described by metes and bounds, 
after which the following is said: “containing after 
excluding therefrom depressions and deep places where 
the water is more than three (3) feet deep at high 
tide, an area of 459 acres, more or less as marked 
and indicated on the chart or plat hereto attached as 
part hereof * * * and all such rights to bulk head 
and fill in all lands upon which the water is not more 
than three (3) feet at high tide, which the Trustees 
have and/or can lawfully convey to the purchaser.” 
The demurrer admitted that Exhibit B., gives the 
description contained in the deed to A. O. Henderson. 

We think this description, if the description con- 
tained in the deed as alleged in the bill is the only 
description, is too vague and uncertain, to constitute 
a valid conveyance of submerged lands, coming within 
the requirements of Section 1061, Revised Genera! 
Statutes. It practically says that some where within 
the boundaries, which it sets forth, there are 823 acres 
of land, after excluding depressions and deep places 
where the water is more than three (3) feet at high 
tide. There is nothing in the description to indicate 
the areas where the depth of the water is less than 
three (3) feet at high tide. There is no guide, by 
which a surveyor can take the description in the 
deed as shown by the bill, and locate the acreages, 
that are intended to be conveyed. 

We think the description as set up in the bill, which 
the demurrer admits, is the correct and only descrip- 
tion, is such as would render the deed inoperative be- 
cause of indefiniteness, and therefore properly gave 
a basis for the complainant’s prayer to declare the 
deed void. 

It may be there is a plat attached to the deed and 
made a part thereof and of the description, and that 
therefrom the description may be made definite. If this 
is true the same can be set up in the answer, but 
this does not appear from the record as it comes 
before us at this time. As it appears from the face of 
the bill however, we think it sets forth grounds for 


' relief as against the deed, which would withstand 


the demurrer. 

The court below also denied the application of the 
complainant for temporary injunction prayed for in 
the bill of complaint. A dismissal of the bill of com- 
plaint necessarily disposed of the application for a 
temporary injunction. There was testimony taken upon 
the application for temporary injunction, and in as 
much as the case is to be reversed upon the ruling 
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on the demurrer, and the respondents may desire to 
file answer, we will not at this time discuss the weight 
of the testimony touching the results of a construction 
of the islands in question. 

The cause is reversed with directions to the court 
below to overrule the demurrers to the bill of com- 
plaint, granting, if desired, leave to the respondents to 
file their pleas or answers to the bill. 

ELLIS, C.J., and WHITFIELD, 
STRUM and BROWN, JJ., concur. 

BUFORD, J., disqualified. 


TERRELL, 


Charles Deering, et al, 

Vv. Dade County. 
John W. Martin, Governor, etc., et al. 
BROWN, J., (concurring). 

There may be many stretches of submerged lands 
in the numerous bays, sounds and inlets of the tidal 
waters in this State upon which the water is not more 
than three feet deep at high tide and which are sep- 
arated from the shore by channels not less than five 
feet deep at high tide, which are in fact navigable 
for many useful purposes and valuable for fishing and 
other purposes, that the legislature could not either 
by a direct act or through the Internal Improvement 
Board, grant to any private individual or corporation 
for private purposes, without violating the trust un- 
der which it holds such lands for the benefit of the 
people of the State for the purposes of navigation, 
fishing, boating, bathing, etc. Perhaps no such ar- 
bitrary depth standard should be used as the final 
and ultimate test. The mere fact that the legislature 
may say, in effect, that water not more than three 
feet deep at high tide, is not navigable, does not 
necessarily make it so. Navigability is to some extent 
a question of fact. 1 Farnham on Waters, pp. 100 and 
119, and cases cited. While water three feet deep 
would not be considered navigable in the harbors of 
our seaport cities, which berth ocean-going vessels, 
yet it is a matter of common knowledge that in many 
sections of the state, a large amount of useful navi- 
gation and fishing is carried on over and in waters 
less than three feet deep at high tide, though of such 
a character as to navigation that the federal govern- 
ment might not see fit to protect such waters from 
obstruction; and if all of such lands covered by tidal 
waters in Florida should be sold and filled in and 
developed for private purposes, it would certainly cre- 
ate a radical change in our vast coastal country. Yet 
many of such changes could be made, no doubt, with- 
out injury to the public rights and without trespassing 
upon the riparian rights of private owners; which 
latter rights usually end at the channel or point of 
navigability. Federal control of navigable waters is 
limited in its scope and leaves much of the authority 
of the States thereover untouched. The trust doctrine 
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still applies. 27 R. C. L. 1325, et seq.; 1 Farnham on 
Waters, p. 53 et seq. I cannot believe that the legis- 
lature of this State intended by this statute to make 
a wholesale change in the character of our coastal 
waters and the lands under them. The last sentence 
of section 1062 shows that such was not the inten- 
tion. It may be that the exercise of this power by 
the administrative Board within the broad limits fixed 
by the Statute has thus far been so wise and conserva- 
tive as to have constituted a public benefit rather 
than a public detriment, but this is no guarantee that 
such a broad power as indicated by Section 1061, es- 
pecially when construed by itself, may not be so ex- 
ercised as to conflict with the trust doctrine in the 
future. And if so mistakenly exercised, the courts may 
grant relief in proper cases. The rights of the public 
must not be overlooked. As was remarked by Chief 
Justice Taney, in Martin v. Waddell, 41 U. S., 16 Peters 
367, 414, 10 1 Ed. 1014, speaking of the common rights 
in and the advantages of the riparian waters which the 
colonists enjoyed for the same purposes and to the 
same extent that they had been used and enjoyed for 
centuries in England: “Indeed it could not have been 
well otherwise; for the men who first formed the Eng- 
lish settlements could not have been expected to en- 
counter the many hardships that unavoidably attend- 
ed their immigration to the New World, and to people 
the banks of its bays and rivers, if the land under 
the waters at their very doors was liable to immediate 
appropriation by another as private property and the 
settler upon the fast land thereby excluded from its 
enjoyment, and unable to take a shell fish from its 
bottom, or fasten there a stake, or even bathe in its 
waters, without becoming a trespasser upon the rights 
of another.” . 

Section 1062 indicates that the power vested by 
Section 1061 should not be exercised on objection 
made when it would interfere “with the rights grant- 
ed to riparian owners by the laws of Florida, or would 
be a serious impediment to navigation or public fish- 
eries.” In such a case, no doubt, the Board should 
decline to sell even in the absence of formal objection. 

It is not my purpose to contend that the trust 
doctrine, with reference to lands under navigable wat- 
ers in this State, would preclude the State from trans- 
ferring to private ownership limited portions of such 
lands when the rights of the people of the State for 
which the State holds the title in trust are not in- 
vaded or impaired. And such must have been the 
intent of the Statute. This principle is recognized 
by our decisions, including those cited in Judge Camp- 
bell’s opinion. It is also recognized by the decisions of 
the Supreme Court of the United States. 

In Farnham on Waters, p. 173, the author says that 
this doctrine together with its limitations, was very 
fully and adequately stated by Justice Field in Illi- 
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nois Central R. R. Co. v. Illinois, 146 U. S. 387, 36 L. 
Ed. 1018, 13 Sup. Ct. Rep. 110. The learned Justice 
therein said: “The State holds the title to the lands 
under the navigable waters in trust for the people of 
the State, that they may enjoy the navigation of the 
waters, carry on commerce over them, and have liberty 
of fishing therein, free from the obstruction or inter- 
ference of private parties. * * * The trust devolving 
upon the State for the public, and which can only be 
discharged by the management and control of prop- 
erty in which the public has an interest, cannot be 
relinquished by a transfer of the property. The control 
of the State for the purposes of the trust can never 
be lost, except as to such parcels as are used in pro- 
moting the interests of the public therein, or which 
can be disposed of without any substantial impairment 
of the public interest, in the lands and waters remain- 
ing. It is only by observing the distinction between the 
grant of such parcels for the improvement of the pub- 
lic interest, and which, when occupied, do not substan- 
tially impair the public interest in the lands and waters 
remaining, and a grant of the whole property in which 
the public is interested, that the language of the ad- 
judged cases can be reconciled.” In that case a grant 
of Chicago Harbor by the State to the railroad com- 
pany, which grant included the entire control of the 
harbor and its navigation, was held invalid. The auth- 
- or in his comments says: “The trust theory cannot, 
on principle, be carried to such an extent as to pre- 
vent the State from granting the title of the soil un- 
der its waters to private individuals and permitting 
such use of it as is possible, consistent with the pub- 
lic rights.”’ In a learned opinion, Chief Justice TAFT, 
in the case of Appleby v. New York, 271 U. 8S. 364, 
70 L. Ed. 992, held that the State of New York and 
one of its municipalities had the power to convey to 
private parties certain small areas of the submerged 
lands in the Hudson River opposite certain lots owned 
by such private parties, and that such conveyances 
carried the fee simple title, and that the State thereby 
parted with its power to regulate the navigation of the 
waters over such land, which would interfere with its 
ownership and enjoyment by the grantee. This decision 
was based upon the law of New York, as construed 
by its courts, which was in existence at the time the 
deeds were made to Appleby and Latou in 1852 and 
1853. The suit was brought in 1914 to restrain the 
City of New York and its lessees, from dredging the 
land under water conveyed by these deeds and 
from using the water over the lots as slips and moor- 
ing places for vessels. The city and its lessees claimed 
this right under subsequent legislation, but the Su- 
preme Court held this to be an unconstitutional im- 
pairment of the contract, and sustained the right of 
the grantees to injunction against the city. Chief Jus- 


tice TAFT held that this case was not in conflict with 
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the case of Illinois Central Railroad Co. v. Illinois, 
supra, in which latter case the Illinois legislature had 
granted to the railroad company more than a thous- 
and acres in the Harbor of Chicago, being more than 
three times the area of the actual harbor, and not 
only embraced all of that harbor, but the adjoining 
submerged land. The Chief Justice commented on this 
case as follows: “It was held that it was not conceivable 
that the legislature could divest the State of this ab- 
solutely in the interest of a private corporation; that 
it was a gross perversion of the trust over the prop- 
erty under which it was held, an abdication of soy- 
ereign governmental power, and that a grant of such 
right was invalid. The limitations on the doctrine were 
stated by Mr. Justice Field, who delivered the opinion, 
as follows: (quoting in full the excerpt from Justice 
Field’s opinion, a part of which has just been quoted 
above). That case arose in the Circuit Court of the 
United States, and the conclusion reached was neces- 
sarily a statement of Illinois law, but the general 
principle and the exception have been recognized the 
country over and have been approved in several cases 
in the State of New York.” 

Our own court has frequently recognized this limi- 
tation upon the trust doctrine with reference to the 
lands under navigable waters and tidal waters, as 
shown by the cases cited by Judge Campbell, and 
also by the recent case of State ex rel Buford v. City 
of Tampa, 88 Fla. 196, 102 So. 336. In that case this 
court upheld the validity of Chapter 8537, Acts of 1921, 
divesting the State of title to lands covered by water 
lying in front of tracts of land owned by any person, 
natural or artificial, fronting upon navigable streams 
or bays of the sea, as far as the edge of the channel, 
and giving to such riparian owners the right to wharf 
out or fill up from the shore, not obstructing the 
channel, and upon land so filled in to erect improve- 
ments consisting of buildings, warehouses, etc. There 
is no question about the correctness of this holding as 
to riparian lands. The conveyance of these rights to 
the riparian proprietors is really founded upon the 
common law of England as it existed before Mr. Diggs 
invented his peculiar doctrine, during the reign of 
Queen Elizabeth, to the effect that the crown held 
the title to all land between high water mark and low 
water mark of navigable waters. The Stuart kings 
greatly profited by the use of this doctrine. By steady 
pressure from the crown this principle finally found 
its way into the common law of England, but largely 
as a theory, while as a practical matter the vast ma- 
jority of riparian proprietors claimed title to, and 
ownership over their lands as far as low water mark, 
not hesitating in many instances to wharf out to the 
point of navigability. See 1 Farnham on Waters, pp. 
182 to 198. 

It was also held in the case just cited that, while 
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the State held for the use and benefit of the people, 
mud flats, shallow inlets and lowlands, covered more 
or less by water permanently or at intervals, where 
the tide ebbs and flows, yet the waters thereon not 
being in their ordinary state useful for public navi- 
gation, the State might part with title to the same 
by an act of the legislature. The area in question in 
that case consisted “as a whole of mud flats which 
almost in their entirety are uncovered by water at 
very low tide; that said premises have no value for 
purposes of commerce or navigation, and that the fill- 
ing in of the lands as contemplated by the contract by 
dredging will in reality improve the navigability of 
Hillsborough Bay and will add to the wealth of the city 
by removing the mud flats, which are uncovered at 
low tide.” 

ELLIS, C.J., and WHITFIELD, TERRELL and 
STRUM, JJ., and CAMPBELL, Circuit Judge, concur. 


The Biscayne Company, a 
Florida corporation, and 
William J. Matheson, 
Appellants, 
Vv. Dade County. 
John W. Martin, Governor of 
Florida, Ernest Amos, Comp- 
troller of said State, J. C. 
Luning, Treasurer of said State, 
J. B. Johnson, Attorney-General 
of said State, Nathan Mayo, Com- 
missioner of Agriculture of said 
State, as Trustees of the Internal 
Improvement Fund of the State of 
Florida, and A. O. Henderson, 
Appellees. 

CAMPBELL, Circuit Judge. 

This case is a companion case, and similar in every 
respect, to the case of Charles Deering et al v. John 
W. Martin, et al, as Trustees of the Internal Improve- 
ment Fund of the State of Florida, and A. O. Hender- 
son, decided at this term, wherein the decree of the 
court below was reversed. See Fla. , south 
Rep. 

Under the opinion above mentioned, the decree 
of the court below in this case is reversed. 


Leon M. Wolfe and Wallace A. 
Carter, 
Plaintiffs in Error, 
Vv. Lake County. 
The State of Florida, : 
Defendant in Error. 
PER CURIAM. 
Plaintiffs in error were indicted, tried and convict- 
ed in Lake County, Florida, as principals in the sec- 
ond degree to the crime of robbery. 
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On careful analysis of the record we do not think 
the verdict in this case accords with the manifest 
weight of the evidence or with the justice of the cause, 
so the judgment will be and is hereby reversed and 
a new trial awarded. Ming v. State, 89 Fla. 280, 103 
South. Rep. 618. 

Reversed. 

WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


Howard B. Ziegler, 
Plaintiff in Error, 
Vv. Criminal Court of Record 
Dade County. 
The State of Florida, 
Defendant in Error. 

TERRELL, J. 

Plaintiff in error was tried and convicted in the 
Criminal Court of Record for Dade County on an in- 
formation charging embezzlement. Sec. 5146, Rev. Gen. 
Stats. of Fla., 1920. Motion for new trial was denied and 
a sentence of three years in the State penitentiary was 
imposed. Writ of error was taken to the judgment. 

Error is first predicated on the denial of a motion 
for continuance. From the showing in the record we 
do not think the defendant was given a reasonable 
time to prepare his defense. The information with 
bill of particulars was filed and the defendant forced 
to trial all the same day. The trial was held at the 
Elks Club on account of the court house being under 
construction and some material witnesses failed to 
appear by reason of misunderstanding as to place of 
trial. The defense also involved the examination of a 
large running account covering a period of one month 
or more. These and other reasons apparent on the 
record were sufficient to warrant the giving of more 
time than the defendant was allowed to prepare his 
defense. Lowe v. State, decided this term. 

It is also contended that the trial court erred in 
his charge to the jury. This contention is predicated 
on that part of the charge which reads as follows: 
“The information alleges that during the month of 
June there was a shortage of several thousand dol- 
ars, I don’t remember, but in order to convict the 
defendant of grand embezzlement, as I stated a while 
ago, if you believe he is guilty beyond a reasonable 
doubt of embezzling anything, before you could con- 
ivict him of grand embezzlement you must find be- 
yond a reasonable doubt that he took a sum of money 


* and embezzled it fraudulently to his own use of more 


than $50 in one day. If you have a reasonable doubt 
as to whether or not he ever did take more than 
$50 then you will give him the benefit of that doubt 
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nois Central R. R. Co. v. Illinois, 146 U. S. 387, 36 L. 
Ed. 1018, 13 Sup. Ct. Rep. 110. The learned Justice 
therein said: “The State holds the title to the lands 
under the navigable waters in trust for the people of 
the State, that they may enjoy the navigation of the 
waters, carry on commerce over them, and have liberty 
of fishing therein, free from the obstruction or inter- 
ference of private parties. * * * The trust devolving 
upon the State for the public, and which can only be 
discharged by the management and control of prop- 
erty in which the public has an interest, cannot be 
relinquished by a transfer of the property. The control 
of the State for the purposes of the trust can never 
be lost, except as to such parcels as are used in pro- 
moting the interests of the public therein, or which 
can be disposed of without any substantial impairment 
of the public interest, in the lands and waters remain- 
ing. It is only by observing the distinction between the 
grant of such parcels for the improvement of the pub- 
lic interest, and which, when occupied, do not substan- 
tially impair the public interest in the lands and waters 
remaining, and a grant of the whole property in which 
the public is interested, that the language of the ad- 
judged cases can be reconciled.” In that case a grant 
of Chicago Harbor by the State to the railroad com- 
pany, which grant included the entire control of the 
harbor and its navigation, was held invalid. The auth- 
or in his comments says: “The trust theory cannot, 
on principle, be carried to such an extent as to pre- 
vent the State from granting the title of the soil un- 
der its waters to private individuals and permitting 
such use of it as is possible, consistent with the pub- 
lic rights.”’ In a learned opinion, Chief Justice TAFT, 
in the case of Appleby v. New York, 271 U. 8S. 364, 
70 L. Ed. 992, held that the State of New York and 
one of its municipalities had the power to convey to 
private parties certain small areas of the submerged 
lands in the Hudson River opposite certain lots owned 
by such private parties, and that such conveyances 
carried the fee simple title, and that the State thereby 
parted with its power to regulate the navigation of the 
waters over such land, which would interfere with its 
ownership and enjoyment by the grantee. This decision 
was based upon the law of New York, as construed 
by its courts, which was in existence at the time the 
deeds were made to Appleby and Latou in 1852 and 
1853. The suit was brought in 1914 to restrain the 
City of New York and its lessees, from dredging the 
land under water conveyed by these deeds and 
from using the water over the lots as slips and moor- 
ing places for vessels. The city and its lessees claimed 
this right under subsequent legislation, but the Su- 
preme Court held this to be an unconstitutional im- 
pairment of the contract, and sustained the right of 
the grantees to injunction against the city. Chief Jus- 


tice TAFT held that this case was not in conflict with 


the case of Illinois Central Railroad Co. v. Illinois, 
supra, in which latter case the Illinois legislature had 
granted to the railroad company more than a thous- 
and acres in the Harbor of Chicago, being more than 
three times the area of the actual harbor, and not 
only embraced all of that harbor, but the adjoining 
submerged land. The Chief Justice commented on this 
case as follows: “It was held that it was not conceivable 
that the legislature could divest the State of this ab- 
solutely in the interest of a private corporation; that 
it was a gross perversion of the trust over the prop- 
erty under which it was held, an abdication of soy- 
ereign governmental power, and that a grant of such 
right was invalid. The limitations on the doctrine were 
stated by Mr. Justice Field, who delivered the opinion, 
as follows: (quoting in full the excerpt from Justice 
Field’s opinion, a part of which has just been quoted 
above). That case arose in the Circuit Court of the 
United States, and the conclusion reached was neces- 
sarily a statement of Illinois law, but the general 
principle and the exception have been recognized the 
country over and have been approved in several cases 
in the State of New York.” 

Our own court has frequently recognized this limi- 
tation upon the trust doctrine with reference to the 
lands under navigable waters and tidal waters, as 
shown by the cases cited by Judge Campbell, and 
also by the recent case of State ex rel Buford v. City 
of Tampa, 88 Fla. 196, 102 So. 336. In that case this 
court upheld the validity of Chapter 8537, Acts of 1921, 
divesting the State of title to lands covered by water 
lying in front of tracts of land owned by any person, 
natural or artificial, fronting upon navigable streams 
or bays of the sea, as far as the edge of the channel, 
and giving to such riparian owners the right to wharf 
out or fill up from the shore, not obstructing the 
channel, and upon land so filled in to erect improve- 
ments consisting of buildings, warehouses, etc. There 
is no question about the correctness of this holding «s 
to riparian lands. The conveyance of these rights to 
the riparian proprietors is really founded upon the 
common law of England as it existed before Mr. Diggs 
invented his peculiar doctrine, during the reign of 
Queen Elizabeth, to the effect that the crown held 
the title to all land between high water mark and low 
water mark of navigable waters. The Stuart kings 
greatly profited by the use of this doctrine. By steady 
pressure from the crown this principle finally found 
its way into the common law of England, but largely 
as a theory, while as a practical matter the vast ma- 
jority of riparian proprietors claimed title to, and 
ownership over their lands as far as low water mark, 
not hesitating in many instances to wharf out to the 
point of navigability. See 1 Farnham on Waters, pp. 
182 to 198. 

It was also held in the case just cited that, while 
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the State held for the use and benefit of the people, 
mud flats, shallow inlets and lowlands, covered more 
or less by water permanently or at intervals, where 
the tide ebbs and flows, yet the waters thereon not 
being in their ordinary state useful for public navi- 
gation, the State might part with title to the same 
by an act of the legislature. The area in question in 
that case consisted “as a whole of mud flats which 
almost in their entirety are uncovered by water at 
very low tide; that said premises have no value for 
purposes of commerce or navigation, and that the fill- 
ing in of the lands as contemplated by the contract by 
dredging will in reality improve the navigability of 
Hillsborough Bay and will add to the wealth of the city 
by removing the mud flats, which are uncovered at 
low tide.” 

ELLIS, C.J., and WHITFIELD, TERRELL and 
STRUM, JJ., and CAMPBELL, Circuit Judge, concur. 


The Biscayne Company, a 
Florida corporation, and 
William J. Matheson, 
Appellants, 
Vv. Dade County. 
Jonn W. Martin, Governor of 
Florida, Ernest Amos, Comp- 
troller of said State, J. C. 
Luning, Treasurer of said State, 
J. B. Johnson, Attorney-General 
of said State, Nathan Mayo, Com- 
missioner of Agriculture of said 
State, as Trustees of the Internal 
Improvement Fund of the State of 
Florida, and A. O. Henderson, 
Appellees. 

CAMPBELL, Circuit Judge. 

This case is a companion case, and similar in every 
respect, to the case of Charles Deering et al v. John 
W. Martin, et al, as Trustees of the Internal Improve- 
ment Fund of the State of Florida, and A. O. Hender- 
son, decided at this term, wherein the decree of the 
court below was reversed. See Fla. , South 
Rep. 

Under the opinion above mentioned, the decree 
of the court below in this case is reversed. 


Leon M. Wolfe and Wallace A. 
Carter, 
Plaintiffs in Error, 
Vv. Lake County. 
The State of Florida, : 
Defendant in Error. 
PER CURIAM. 
Plaintiffs in error were indicted, tried and convict- 
ed in Lake County, Florida, as principals in the sec- 
ond degree to the crime of robbery. 
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On careful analysis of the record we do not think 
the verdict in this case accords with the manifest 
weight of the evidence or with the justice of the cause, 
so the judgment will be and is hereby reversed and 


a new trial awarded. Ming v. State, 89 Fla. 280, 103 
South. Rep. 618. 


Reversed. 


WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 


ELLIS, C.J., and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


Howard B. Ziegler, 
Plaintiff in Error, 
Vv. Criminal Court of Record 
Dade County. 
The State of Florida, 
Defendant in Error. 

TERRELL, J. 

Plaintiff in error was tried and convicted in the 
Criminal Court of Record for Dade County on an in- 
formation charging embezzlement. Sec. 5146, Rev. Gen. 
Stats. of Fla., 1920. Motion for new trial was denied and 
a sentence of three years in the State penitentiary was 
imposed. Writ of error was taken to the judgment. 

Error is first predicated on the denial of a motion 
for continuance. From the showing in the record we 
do not think the defendant was given a reasonable 
time to prepare his defense. The information with 
bill of particulars was filed and the defendant forced 
to trial all the same day. The trial was held at the 
Elks Club on account of the court house being under 
construction and some material witnesses failed to 
appear by reason of misunderstanding as to place of 
trial. The defense also involved the examination of a 
large running account covering a period of one month 
or more. These and other reasons apparent on the 
record were sufficient to warrant the giving of more 
time than the defendant was allowed to prepare his 
defense. Lowe v. State, decided this term. 

It is also contended that the trial court erred in 
his charge to the jury. This contention is predicated 
on that part of the charge which reads as follows: 
“The information alleges that during the month of 
June there was a shortage of several thousand dol- 
ars, I don’t remember, but in order to convict the 
defendant of grand embezzlement, as I stated a while 
ago, if you believe he is guilty beyond a reasonable 
doubt of embezzling anything, before you could con- 
ivict him of grand embezzlement you must find be- 
yond a reasonable doubt that he took a sum of money 


* and embezzled it fraudulently to his own use of more 


than $50 in one day. If you have a reasonable doubt 
as to whether or not he ever did take more than 
$50 then you will give him the benefit of that doubt 
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and acquit him; I mean if you find him guilty and do 
not find him guilty of petty embezzlement. 


“Tf you find him guilty of grand embezzlement the 
form of your verdict would be: ‘We the jury find the 
defendant guilty of grand embezzlement, so say we 
all,’ and sign it by one of your number as foreman. 

“Tf you find him guilty of petty embezzlement your 
verdict would be: ‘We the jury find the defendant 
guilty of petty embezzlement, so say we all,’ and sign 
that by one of your number as foreman.” 

Retiring with fhis charge the jury returned a 
verdict as follows: “We the jury find the defendant 
guilty.” On the announcement of the verdict the court 
made the following statement to the jury: “You left 
out a word in your verdict. Please retire and put in 
the word ‘guilty of grand embezzlement,’ if that is 
what you mean by it. You just left out one word 
there at the starting of your verdict.” 


With this admonition the jury retired a second 
time and returned with the following verdict: “We the 
jury find the defendant guilty of grand embezzle- 
ment, so say we all.” 


Embezzlement as a crime is a creation of statute 
and is unknown to the common law. Our statute merely 
deals with the crime of embezzlement and knows noth- 
ing of the crime of “grand embezzlement” or “petty 
embezzlement. It does provide however, that any 
person found guilty of embezzlement “‘shall be pun- 
ished as if he had been convicted of larceny,” but 
this would not have the effect of creating the offense 
as named in the charge and the verdict. The charge 
of the court nor the verdict were responsive to the 
information. The instruction of the court on this point 
should have been in substance to determine whether 
or not the defendant was guilty, and if guilty, the 
amount of money or value of property embezzled if 
different from the amount laid in the information. The 
charge as_ given being unwarranted by the law or 
the facts affecting the subject matter, was erroneous 
and constituted reversible error. Thalheim v. State, 
38 Fla. 169, 30 South. Rep. 938. 


Error is also assigned on the admission in evidence 
of the cash journals of the Mammouth Plumbing Com- 
pany, copies of cash sales tickets of the same com- 
pany and the ledger sheets of the Bank of Bay Bis- 
cayne and the First National Bank of Miami. 

The rule is well settled that books of account, book 
entries and other private writings are inadmissible 
as evidence on a charge of embezzlement unless they 
be shown to be in the handwriting of the one charged 
or if in the handwriting of others, that they were made 
under his direction or with his knowledge. Union Bank 
v. Call, 5 Fla. 409; Hooker v. Johnson, 6 Fla. 730; 16 
C. J. 743. Material variance from this rule is cause 
for reversal. 


The judgment below is reversed and a new trial 
awarded. 


Reversed. 

WHITFIELD, P.J., and BUFORD, J., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


J. C. Barrow, 
Appellant, 
Vv. Highlands VUounty. 
C. H. Moffett, B. F. Williams 
and T. V. Conway, constituting 
the Board of Public Instruction 
for the County of Highlands, 
and State of Florida, 
Appellees. 

PER CURIAM. 

This appeal is from a decree validating bonds to 
be issued by the Board of Public Instruction of High- 
lands County under Chapter 12844, Acts of 1927, to 
raise funds to pay the outstanding floating indebted- 
ness incurred in the support or maintenance of the 
public free schools in the county, such bonds to be 
paid from “a part of the tax provided for by ‘Section 
twelve (12)’ of the Constitution of the State of Flor- 
ida.” 

“Section 8. Each county shall be required to assess and 
collect annually for the support of the public free schools 
therein, a tax of not less than three (3) mills, nor more 
than ten (10) mills on the dollar on all taxable property in the 
same. Sec. 8, Art. XII, Const., as Amended. 

“Section 9. The county school fund shall consist, in ad- 
dition to the tax provided for in section eight of this article, 
of the proportion of the interest of the State School fund 
and of the one mill State tax apportioned to the county; the 
net proceeds of all fines collected under the penal laws of the 
State within the county; all capitation taxes collected within 
the county; and shall be disbursed by the county board of 
public instruction solely for the maintenance and support of 
public free schools.” Sec. 9, Art. XII, Const. as Amended; 
also see Amendment of 1925, p. 543, Genl. Laws, 1925. 

Even if the quoted statutory provision can be held 
to have reference to Section 8, of Article XII of the 
Constitution as amended in 1918, the statute cannot 
be sustained since Section 8 and 9 of Article XII ex- 
pressly and specifically provide that the funds collect- 
ed as taxes under Section 8, shall be used “for the sup- 
port of the public free schools” in the county (Sec. 
8) and “solely for the maintenance and support of pub- 
lic free schools” (Sec. 9). 

In Warren v. Board of Public Instruction for Hills- 
borough ‘County, 86 Fla. 254, 97 South. Rep. 384, Chap- 
ter 9664, Acts of 1923, was sustained; but that statute 
authorized the issue of interest bearing time warrants 
payable out of the county school fund of the county, 
to raise funds to enlarge the county high school build- 
ing for current and future use, which was held to be 
permissible as “maintenance and support of public 
free schools” in the county. 
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The Act here considered purports to authorize 
bonds to be issued to pay “an outstanding indebtedness 
incurred in the support or maintenance of the public 
free schools of said county, evidenced by warrant, notes, 
open accounts or otherwise incurred for services and/or 
labor performed, materials, and/or supplies furnished 
and for money loaned to and received by the Board 
of Public Instruction,” the bonds to be paid from “a 
part of the tax provided for by Section twelve (12) of 
the Constitution.” The Constitution contemplates the 
payment when due of expenses for maintenance and 
support of -chools, and does not contemplate the issue 
of bonds to pay for past indebtedness. In the Warren 
case the statute authorized interest bearing time war- 
rants to raise money for present and future needs in 
“the maintenance and support” of free schools in the 
county, not the payment of outstanding indebtedness. 
See Johnson v. Board, 81 Fla. 503, 88 So. 308. 

Reversed. 


WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 
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WHITFIELD, J. 
In the two cases first above stated, quo warranto 
proceedings were brought by the Attorney-General of 
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the State, the purpose being to test the validity of 
Chapter 11905 Acts of 1927. 


For the same purpose an injunction was sought in 
the circuit court in the third case: by a citizen tax 
payer of the State, to restrain the State Comptroller 
from drawing warrants upon the State Treasurer un- 
der the provisions of Chapter 11905 Acts of 1927. Mo- 
tions to quash and demurrers were filed in the quo 
warranto cases, and an appeal was taken from a tem- 
porary injunction granted by the circuit Judge in 
the third case. 


The Statute is as follows: 
“Chapter 11905—(No. 100). 


AN ACT to provide for the purchase by the State of 
Florida, of that Certain Privately Owned Toll Highway Extend- 
ing from Parrott Avenue in Okeechobee County in a South- 
easterly Direction Along the Shores of Lake Okeechobee io 
Canal Point in Palm Beach County, Commonly Called ‘“Con- 
ner’s Highway”, in the State of Florida; and to provide for the 
appointment of a Commission to Negotiate for the Purchase of 
said Highway; and to Make Appropriations for the Payment 
of Said Conner’s Highway, in the Event Same is Purchased 
by the State of Florida. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. That there be and is hereby created a Commis- 
sion of three persons to be known as the Conner’s Highway 
Commission. The personnel of said Commission, all of whom 
shall be members of the State Road Department, shall be 
appointed, within fifteen days after this Act becomes a law, 
by the Governor of the State of Florida. 


Section 2. That said Commission shall negotiate for the 
purchase, by the State of Florida, for the free use of the public, 
of that certain privately owned toll highway extending from 
Parrott Avenue in Okeechobee County, Florida, in a south- 
easterly direction along the shores of Lake Okeechobee to 
Canal Point in Palm Beach County, Florida, and thence along 
the Palm Beach Canal to Twenty Mile Bend in Palm Beach 
County, commonly called the “Conner’s Highway,” at the 
price the Board of Engineers, hereinafter provided for, shall 
certify, as hereinafter provided, that it would cost the State 
of Florida to reproduce said highway at prevailing prices as 
now constructed, giving due consideration to the present con- 
dition of said highway. 

Section 3. That within thirty days after this Act be- 
comes a law, the State Road Department shall designate one 
engineer, the owner or owners of said Conner’s Highway shall 
designate one engineer and the Governor of the State of Flor- 
ida shall designate a third engineer, the said three engineers 
so designated shall be known as a Board of Engineers for the 
purposes of this Act; and, within sixty days after the designa- 
tion of all of said engineers of said Board of Engineers, said 
Board shall make a survey and examination of said Conner’s 
Highway and prepare and file with the State Road Department 
of the State of Florida, and with said Conner’s Highway Com- 
mission, and with the Comptroller of the State of Florida, 
verified triplicate detailed statements, certifying, in their judg- 
ment, an estimate of what it would cost the State of Florida 
to reproduce, at prevailing prices, said highway as now con- 
structed, giving due consideration to the present condition of 
said highway. If said engineers shall fail to agree in this 
respect, the agreement of any two of said engineers shall, for 


the purpose of this Act, be considered the report of said Board 
of Engineers. 


4. That said Commission shall, in the name of the State 
of Florida, within sixty days after said Board of Engineers has 
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reported its estimate as provided in the preceding section, of- 
fer, on the terms as set forth in the following section, to the 
owner or owners of said Conner’s Highway for said highway 
the sum so fixed and reported by said Board of Engineers 
as the estimate of what it would cost the State of Florida 
to reproduce, at prevailing prices, said highway as now con- 
structed, but said Commission shall in no event offer a greater 
sum for said highway than the sum so fixed by said Board 
of Engineers; and in the event the owner or owners of said 
highway shall accept said offer of said Commission, said Com- 
mission shall immediately make report thereof to the State 
Road Department of the State of Florida, and to the Comp- 
troller of the State of Florida, stating the amount agreed on; 
and thereupon said Comptroller, as payment for said highway, 
shall, upon proper transfer of said highway to the State of 
Florida by good and sufficient deed to be approved by the at- 
torney general of the State, draw and deliver to the proper 
party or parties his warrant, payable to the proper party 
or parties and his, its, or their assigns, against funds in the 
State Treasury set aside for the use of the State Road De- 
partment, or its successor, in constructing roads and highways 
in the State of Florida, for One Hundred Thousand Dollars, 
on said purchase price; and on the first day of February, 
1928, said Comptroller shall draw and deliver to the proper 
party or parties a second warrant on said puchase price, against 
said fund above mentioned, payable to the proper party or 
parties and his, its, or their assigns, for One Hundred Thousand 
Dollars, plus interest on said sum at not to exceed five per 
centum per annum from the date of said first warrant; and 
on the first day of February, 1929, said Comptroller shall draw 
and deliver to the proper party or parties a third warrant on 
said purchase price, against said fund above mentioned, payable 
to the proper party or parties, and his, its, or their assigns 
for Three Hundred Thousand Dollars, plus interest on said sum 
at not to exceed five per centum per annum from the date of said 
first warrant issued hereunder to the date of said third warrant; 
and on the first day of February, 1930, said Comptroller shall 
draw and deliver to the proper party or parties a fourth 
warrant on said purchase price, against said fund above men- 
tioned, payable to the proper party or parties, and his, its, or 
their assigns, for one-third of the whole sum then remaining 
unpaid on the purchase price of said highway, plus interest 
on said sum at not to exceed five per centum per an- 
num from the date of said first warrant issued hereunder 
to the date of said fourth warrant; and on the first day of 
February, 1931, said Comptroller shall draw and deliver to 
the proper party or parties a fifth warrant on said purchase 
price, against said fund above mentioned payable to the proper 
party or parties, and his, its, or their assigns for one-half of 
the whole sum then remaining unpaid on the purchase price 
of said highway plus interest on said sum at not to exceed 
five per centum per annum from the date of said first war- 
rant issued hereunder to the date of said fifth warrant; and 
on the first day of February, 1932, said Comptroller shall 
draw and deliver to the proper party or parties, a sixth 
warrant, against said fund above mentioned, payable to the 
proper party or parties, and his, its, or their assigns, for the 
remainder unpaid on the purchase price of said highway plus 
interest on said sum at not to exceed five per centum per 
annum from the date of said first warrant issued hereunder to 
the date of said sixth and last warrant; and the Treasurer 
of the State of Florida shall pay said warrants, each and every, 


when issued, as hereinbefore provided, out of any funds in 
the State Treasury set aside for the use of the State Road De- 
partment, or its successor, for the construction or maintenance 
of roads and highways in the State of Florida; and a sum 


of money sufficient to pay said first named warrant, above 


mentioned, be and is hereby appropriated out of any funds 
now or hereafter in the State Treasury set aside during the 
year of 1927, for the use of the State Road Department, or 
its successors, for the construction or maintenance of roads 
and highways in the State of Florida; and a sum of money suf- 
ficient to pay said second ~amed warrant, above mentioned, 
be and is hereby appropriaced out of any funds in the State 
Treasury, set aside during the year of 1928 for the use of 
the State Road Department, or its successor, for the construc. 
tion or maintenance of roads and highways in the State of 
Floirda; and a sum of money sufficient to pay said third 
named warrant, above mentioned, be and is hereby appropri- 
ated out ef any funds in the State Treasury set aside during 
the year of 1929 for the use of the State Road Department, 
or its successor, for the construction or maintenance of roads 
and highways in the State of Florida; and a sum of money 
sufficient to pay said fourth named warrant, above mentioned, 
be and is hereby appropriated out of any funds in the State 
Treasury set aside during the year of 1930 for the use of 
the State Road Department, or its successor, for the construction 
or maintenance of roads and highways in the State of Florida; 
and a sum of money sufficient to pay said fifth named war- 
rant, above mentioned, be and is hereby appropriated out of 
any funds in the State Treasury set aside during the year 
of 1631 for the use of the State Road Department, or its 
successor, for the construction of or maintenance of roads and 
highways in the State of Florida; and a sum of money suffici- 
ent to pay said sixth named warrant, above mentioned, be and 
is hereby appropriated out of any funds in the State Treasury 
set aside during the year of 1932, for the use of the State 
Road Department, or its successor, for the construction or 
maintenance of roads and highways in the State of Florida. 

Sec. 5. That any sum or sums of money to become due for 
the purchase of said highway by the State of Florida to owners 
of said highway at the time of the transfer of said property 
to the State of Florida may be assigned to any person, firm 
or corporation by instrument in writing duly signed, sealed 
and acknowledged by the party or parties entitled to the funds 
hereby appropriated for the purchase of said “Conner’s High- 
way”; and upon proper instrument of assignment being filed 
with the Comptroller of the State of Florida and approved by 
the Attorney General of the State of Florida, said Comptroller 
is hereby authorized and empowered to make said warrants, 
or any one of them, payable to the assignee thereof and deliver 
such warrant or warrants so assigned to said assignee instead 
of to the party or parties from whom the State of Florida 
purchased said highway, and, in such event, the amount of said 
warrant or warrants, shall be paid to such assignees in the 
same manner and at the same times as would otherwise be 
payable to the party or parties to whom originally payable. 

Sec. 6. That in the event said Conner’s Highway is acquired 
by the State of Florida by purchase, as hereinbefore provided, 
the same shall immediately become a part of the State Highway 
system of the State of Florida, and shall be given its proper 
highway number by the State Road Department, and shall 
henceforth be maintained by the State Road Department; but 
said highway, or any part thereof, shall not be rebuilt prior 
to the completion of the highways designated first and second 
preferential highways under Chapter 10269, Acts of 1925, from 
funds set aside for the use of the State Road Department, and 
in no event, shall said highway be rebuilt until subsequent 
Legislative action, designating said highway as a preferential 
road, shall be had. 


Sec. 7. That the members of the said commission shall serve 
without compensation but they shall be entitled to receive their 
actual traveling and hotel expenses when away from their 
places of residence in connection with their duties as members 
of said commission, and a sum sufficient to defray said ex- 
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penses is hereby appropriated out of any money now or here- 
after in the State Treasury set aside for the use of the State 
Road Department for the construction or maintenance of roads 
and highways in the State of Florida, and shall be paid, upon 
vouchers approved by the State Road Department by warrants 
drawn by the Comptroller upon the State Treasury. 

Sec. 8. That the sum of Three Thousand Dollars, or so 
much thereof as may be necessary, be and is hereby appro- 
priated out of any money now or hereafter in the State Treasury 
set aside for the use of the State Road Department for the 
construction or maintenance of roads and highways in the 
State of Florida, for the purpose of paying the Board of En- 
gineers herein created, for any service rendered in the sur- 
vey and examination of said Conner’s Highway and in the prep- 
aration of their report and estimate, as hereinabove provided, 
and shall be paid, upon vouchers approved by said Conner’s 
Highway Commission, by warrants drawn by the Comptroller 
upon the State Treasury. 

See. 9. If any section, provision, sentence, clause, or phrase 
of this act, is for any reason, held unconstitutional, such de- 
cision shall not affect the validity of the remaining portions of 
this Act. 

See. 10. That all laws and parts of laws in conflict here- 
with be and the same are hereby repealed. 

See. 11. This Act shall take effect immediately on its be- 
coming a law. 

Approved May 25, 1927.” 

The constitution of the State contains the follow- 
ing: 

“Each law enacted in the legislature shall embrace but one 
subject and matter properly connected therewith, which sub- 
ject shall be briefly expressed in the title-—Sec. 16, Art. 3. 

The legislature shall provide for raising revenue sufficient 
to defray the expenses of the State for each fiscal year, and 
also a sufficient sum to pay the principal and interest of the 
existing indebtedness of the State—Sec. 2, Art. 9. 

No money shall be drawn from the treasury except in 
pursuance of appropriations made by law.—Sec. 4, Art 9. 

The legislature shall have power to provide for issuing 
State bonds only for the purpose of repelling invasion or sup- 
pressing insurrection, or for the purpose of redeeming or re- 
funding bonds already issued, at a lower rate of interest.—Sec. 
6, Att. 9." 


It is within the province of the legislature to pur- 
chase property for the State; and this function may, 
within appropriate limitations, be exercised through 
governmental administrative agencies. But an unlim- 
ited authority to purchase property for the State may 
be an unlawful attempt to delegate the legislative pow- 
er. While discretionary authority within proper limi- 
tations to purchase property for the State may be 
conferred upon State agencies, subject to audit or 
approval by proper officers; yet such authority may 
not be delegated without definite limitations, as by at- 
tempting to confer upon individuals, without statutory 
limit and without supervision, revision, consideration, 
approval of audit by any responsible official, authority 
to fix the price to be paid for property purchased by 
or for the State. 


The power to appropriate State funds for a law-. 


ful State purpose, is legislative, and may be exercised 
only through a duly enacted statute. Appropriations of 
State funds that are made by law can be used only 


for the payment of claims against the State that are 
duly authorized and are audited and approved accord- 
ing to law. The legislative powers to purchase prop- 
erty for the State and to make appropriations in pay- 
ment of purchases, can lawfully be exercised only 
in the manner contemplated by the constitution. Un- 
lawful delegations of the legislative power are inef- 
fectual; and, in appropriate proceedings, an invalid 
attempt to delegate legislative power or: an enact- 
ment that violates organic law, may be adjudged by 
the courts, whereupon the constitution by its super- 
ior force renders the enactment inoperative. 

By express terms, Chapter 11905, Acts of 1927, 
authorizes three engineers to be designated, one each 
by the State Road Department, the owners of the high- 
way and the Governor; and such “Board of Engineers,” 
not being officials, are required to “make a survey and 
examination of” the highway and to prepare and file 
verified triplicate detailed statements, certifying, in 
their judgment, an estimate of what it would cost the 
State to reproduce, at prevailing prices, said high- 
way as now constructed, giving due consideration to 
the present condition of said highway. If the en- 
gineers fail to agree, the agreement of any two of them 
shall be considered the report required to be made on 
which report a binding obligation of the State is sought 
to be predicated. Whether this authority conferred 
upon the engineers and its resultant effect, make the 
engineers officers of the State or not, the act attempts 
to confer unlimited authority upon “any two” of the 
engineers, one of whom is designated by the owner of 
the highway, to estimate not the value of the highway, 
but what it would cost to reproduce the highway at 
prevailing prices, the State to be bound to purchase at 
the price so estimated, without definite appropria- 
tion or limitation and without examination, approval 
or audit by any official. This is clearly an unlawful at- 
tempt to delegate legislative power in that no limita- 
tion is placed upon the authority sought to be conferred 
upon the non-official engineers to fix as an estimate, 
not predicated upon value, the amount of money that is 
to be paid from the State Treasury. Besides this the 
act provides that upon the report of the engineers filed 
with the Comptroller stating the amount agreed on 
by “any two” of the engineers, the comptroller shall 
upon proper transfer of the highway to the State, draw 
and deliver to the sellers or their assigns a warrant 
drawn on the State Treasury for the first payment of 
the purchase price of the highway. Other stated an- 
nual payments, plus interest from the date of the first 
warrant, are provided to be made by warrants drawn 
by the Comptroller on the State Treasury. And fin- 
ally “‘on the first day of February, 1932, said Comp- 
troller shall draw and deliver to the proper party or 
parties, a sixth warrant, against said fund above men- 
tioned, payable to the proper party or parties, and his, 
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its, or their assigns, for the remainder unpaid on the 
purchase price of said highway plus interest on said 
sum at not to exceed five per centum per annum from 
the date of said first warrant issued hereunder to the 
date of said sixth and last warrant.” 

The amount of the last payment is without any 
limit whatever except that it is to “be and is hereby 
appropriated out of any funds in the State Treasury 
set aside during the year of 1932, for the use of the 
State Road Department, or its successor, for the con- 
struction or maintenance of roads and highways in 
the State of Florida.” 

This attempt to confer upon non official engineers 
unlimited authority to fix by estimate the amount that 
shall be paid from the State Treasury without audit 
or approval by any responsible official, is inoperative 
because it violates the intent of section 4, Art. IX 
Const. See 185 N. W. 72. 

The act also provides that any sum or sums to be- 
come due for the purchase of the highways by the State 
may be assigned by instrument in writing, “and upon 
proper instrument of assignment being filed with the 
Comptroller of the State of Florida, and approved by 
the Attorney General of the State of Florida, said 
Comptroller is hereby authorized and empowered to 
make said warrants, or any one of them, payable to 
the assignee thereof and deliver such warrant or war- 
rants so assigned to said assignee.” 

The peculiar terms of the Act and the proceedings 
sought to be authorized by it would in effect create 
a binding continuing interest bearing contract obliga- 
tion of the State to pay money in the future that would 
violate the intent of section 6, Art. IX of the Consti- 
tution. See Advisory Opinion to the Governor filed 
Nov. 23, 1927, 114 Sou. Rep. 850. 

As Chapter 11905, Acts of 1927, is in essential 
respects repugnant to applicable provisions of the 
constitution, the enactment is inoperative. The demur- 
rers and motions to quash in the quo warranto proceed- 
ings are overruled and the order appealed from in the 
injunction suit is affirmed. 

It is so ordered. 

ELLIS, C.J., and TERRELL, STRUM and BU- 
_ FORD, JJ., Concur. 

BROWN, J., Concurs specially. 


BROWN, J. (Concurring Specially.) 

I concur with the holding in the majority opinion 
that this act conflicts with the constitution in a vital 
matter. Sec. 4 of Art. 9, says: 


“No money should be drawn from the Treasury except 
in pursuance of appropriations made by law.” 


This is certainlly not an appropriation made by law, 
which is attempted to be provided by this act. The 
Legislature writes a bill for an appropriation, leaving 
the amount blank, and then hands over the pen to 


a non-official board of appraisers, one of whom rep- 
sents an adverse interest, and authorizes such board, 
or any two of the three members of it, to fill in the 
amount of the appropriation. That is the substance 
of it. They hand the board of engineers the state’s 
blank check with power to fill in the amount. This 
is appropriation by proxy, not by the lawmaking body. 

The Legislature cannot thus be allowed to shirk 
the duty which the constitution places upon it, to 
determine for itself the amount of the appropriation. 
There is in my opinion no precedent in this state which 
would warrant us in holding valid such a radical de- 
parture from the plain intent of a constitutional re- 
quirement. This renders the entire act invalid. The 
facts of this case distinguish it from those cases in- 
volving appropriations to carry on the work—to pay 
necessary expenses for labor—and supplies—of giv- 
ernment departments or institutions—administrative 
expenses, the exact amount and price of the numerous 
items of which cannot possibly be known in advance. 
Usually such funds are paid out on requisition or certif- 
ication of some responsible state official, and the ap- 
propriating act names a maximum sum. This case is 
not one of that class. 

In other respects it seems to me that the act is 


constitutional. 
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